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Sir: 
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1. Real Party in Interest 

Suntory Holdings Limited is the real party of interest and assignee of Application No. 
10/582,336. 
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II. Related Appeals and Interferences 

Neither Appellants, Appellants' legal representative, nor the assignee know of other prior 
or pending appeals, interferences, or judicial proceedings that may be related to, directly affected 
by, or have a bearing on the Board's decision in the pending appeal. 
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III. Status of Claims 

The status of the claims is as follows: 

Claims canceled: Claims 2, 10, 12-13, 15, and 21-23 
Claims pending: Claims 1, 3-9, 11, 14, and 16-20 
Claims allowed: None 

Claims rejected: Claims 1 , 3-9, 1 1 , 1 4, and 1 6-20 
Claims withdrawn: None 

Claims on appeal: Claims 1, 3-9, 11, 14, and 16-20 
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IV. Status of the Amendments 

On July 16, 2010, the Examiner initialed and entered Appellants' Response Under 37 
C.F.R. § 1.116, dated My 13, 2010. Appellants last amended the claims in the Amendment and 
Response under 37 C.F.R. § 1 . 1 1 1 , filed February 24, 201 0. All amendments have been entered 
into the application. 
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V. Summary of Claimed Subject Matter 

The claims axe directed to providing a malt fermented beverage that offers a refreshing 
finish (i.e., crisp taste) and robust feel. The beverage uses a higher proportion of malt in the 
starting materials. (See, e.g.. Sub. Spec. 2, 11. 22-25.) The malt fermented beverage is made by 
mixing two components, A and B, in different proportions. Component A is an alcohol- 
containing material partly made of wheat or barley and produced by fermentation. Component B 
is an alcohol-containing distillate obtained by distilling an alcohol-containing material at least 
partly made of wheat or barley. The claims define a ratio between an alcohol content fi-om the 
alcohol-containing material of the component A and an alcohol content from the alcohol- 
containing distillate of the component B in a range of about 97.5:2.5 to about 90:10 (i.e., about 
39:1 to about 9:1). (See Claim 1). 
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VI. Grounds for the Rejection to be Reviewed on Appeal 

Appellants provide the following concise statement of each ground of rejection on 
appeal, pursuant to 37 C.F.R. § 41.37(c)(l)(vi). 

Claims 1, 3-6, 9, and 19-20 stand rejected under 35 U.S.C. § 102(b) as allegedly 

anticipated by: 

• CarBomb, The Webtender, http ://www. webtender.com, link to Browse Drink Recipes, 
link to By Name, follow alphabetized list to Carbomb, at 

http://www.webtender.com/db/drink/4194 (posted February 10, 2003) (^'CarBomb"); 
with additional evidence allegedly provided by: 

• Guinness, Green's Discount Beverage Stores, 
http://www.greensbeverages.com/guinness.html (posted April 16, 2003) ("Guinness"); 

• Jameson® Irish Whiskey, Drinks Mixer™^ http://www.drinksmixer.coin/descl016.html 
(posted Oct. 19, 2003) ("Jameson Irish Whiskey"); 

• Guinness Stout, Drinks Mixer™, http://www.drinksmixer.com/desc586.html (posted 
October 9, 2003) ("Guinness Stouf); and 

• Irish Cream, Drinks Mixer™, http://www.drinksmixer.com/desc54.html (posted October 
11, 2003) (^'Irish Cream"). 

Claims 1, 3-6, 9, 11, 14, 16, and 19-20 stand rejected under 35 U.S.C. § 103(a) as 
allegedly obvious over: 

• "Hoppy College: A Magazine Lecture," Hoppy de Happy Dokuhon, Kabushiki Kaisha 
Asupekuto (Aug. 22, 2000) pp. 30-35 ("Hoppy de Happy") in view of either 

• Application No. JP 60-241 883 ("Shinozaki") or 

• Japan -Alcoholic Beverages, The Global Gourmet®, http://www.globalgourmet.com/ 
destinations/japan/alcohohc.html (posted October 4, 2003) ("Japan Alcoholic 
Beverages"); 

with additional evidence allegedly provided by: 
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• Japan - Taxes on Alcoholic Beverages, World Trade Organization, WT/DS8/R, 
WT/DSIO/R, WT/DSl 1/R (July 11, 1996) C'Japan - Taxes"). 

Claims 7-8 stand rejected under 35 U.S.C. § 103(a) as allegedly obvious over CarBomb, 
as evidenced by Guinness, Jameson Irish Whiskey, Guinness Stout, and Irish Cream, as applied 
to claims 1, 3-6, 9, and 19-20, and further in view of U.S. Patent No. 5,618,572 ("Tripp"). 

Claims 7-8 and 17-18 stand rejected under 35 U.S.C. § 103(a) as allegedly obvious over 
Hoppy de Happy in view of either Shinozaki or Japan Alcoholic Beverages, as evidenced by 
Japan - Taxes, as applied to claims 1, 3-6, 9, 11, 14, 16, and 19-20, and fiirther in view of Tripp. 
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VII. Arguments 

Claims 1, 3-9, and 19-20 stand or fall together. These claims are rejected under 35 
U.S.C. § 102 or § 103 over CarBomb or liie combination of CarBomb and Tripp, respectively. 

Claims 1, 3-9, 1 1, 14, and 16-20 stand or fall together. These claims are rejected under 
35 U.S.C. § 103 over Hoppy de Happy and either Shinozaki or Japan Alcoholic Beverages or the 
combination of Hoppy de Happy, Tripp, and either Shinozaki or Japan Alcoholic Beverages. 

FINDINGS OF FACT 

FF. 1 Table 1 of the specification (Sub. Spec. p. 13, 11. 21-22, reproduced in part below) shows 
how a ratio is determined between an alcohol content fi:om a component A and an alcohol 
content from a component B: 



Table 1 





Inventive Product 


1 1 2 1 3 1 4 1 5 


Ratio between alcohol content from A and 
alcohol content from B 


From A 


99 


97.5 


95 


90 


80 


FromB 




2.5 


5 


10 


20 



Similar, consistent language is foimd throughout the specification. For example, Sub. Spec. p. 
12, 11. 12-20; Sub. Spec. p. 15, 11. 10-13; Sub. Spec. p. 16, 1. 21 - 17, 1. 1; and Sub. Spec. p. 18, 11. 
9-13. 

FF. 2 In claim 1 , the term "ratio" occurs in the following context: 

wherein a ratio between an alcohol content from the alcohol-containing material 
of the component A and an alcohol content from the alcohol-containing distillate 
of the component B is in a range of about 97.5:2.5 to about 90: 10. 

FF. 3 The Examiner alleges that the claim term "ratio" is subject to two equally plausible 
interpretations. The Examiner states: 

Applicant asserts a skilled artisan would have understood tiiat "a ratio 
between X and Y refers to XIY." As discussed above, the limitation [of] "a 
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ratio," absent any other language, does not limit the claim interpretation to either 
X:Y orY:X. 

(Advisory Action mailed July 22, 2010, p. 3, 13.) The Examiner accordingly alleges the claims 
read on a malt fermented beverage, wherein a ratio between A and B is 90:10; or wherein a ratio 

between A and B is 1 0:90. 

FF. 4 Noting the disputed claim interpretation, the Examiner gives his interpretation equal 

weight with Appellants': 

Applicant argues the claim interpretation is not consistent with Table 1 (Remarks, p. 2, 
last para to p.3). As discussed above, the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. The present claim language can be 
interpreted in at least two ways. One way is the Applicant's interpretation. The Examiner's 
interpretation is an example of another interpretation. In other words, the present claim language 
does not necessarily claim the embodiments listed in the Specification, Table 1 . 

(Advisory Action mailed July 22, 2010, p. 3, 14.) 

FF. 5 The Examiner equates "an alcohol content from the alcohol-containing material of the 
component A," for example, with "an alcohol content of the component A": 

Regarding the CarBomb reference, applicant argues the alcohol content is "from" each 
component, not "of each component (p. 8, 1^ paragraph). Examiner is not persuaded by this 
argument. Although the applicant's interpretation is one possible interpretation, the claims do not 
necessarily limit the claims to the applicant's interpretation. The claim claims "an alcohol content 
from" component A and "an alcohol content from" component B. The Whiskey has "an alcohol 
content" of 40%. The Guinness has "an alcohol content" of 4.1%. The ratio of alcohol contents is 
40%:4.1%. So, a ratio between an alcohol content (4.1%) from component A (Guinness) and an 
alcohol content (40%) from component B (Whiskey) is 40%/4.1%. 

(Final Rejection mailed April 15, 2010, p. 10, 14.; see also Advisory Action mailed July 22, 
2010, p. 3, 12.) 
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FF. 6 In Example 1 of the specification, component A is a beer having malt proportion of 1 00% 
and 5% of alcohol content. Component B is mugi shochu having an alcohol content of 44.0%. 
The raw materials of mugi shochu are wheat or barley and water, prepared using malted wheat or 
barley instead of koji in fermentation, and subsequent distillation. (Sub. Spec. p. 13, 11. 6-12.) 

FF, 7 In this Example, the component A and the component B were mixed in proportions, such 
that the ratio between an alcohol content firom the alcohol-containing material of the component 
A and an alcohol content firom the alcohol-containing distillate of the component B can be 90:10, 
for example. (Sub. Spec. p. 13, 11. 13-23; Table 1, product #4.) 

FF. 8 The Examiner equates "an alcohol content firom the alcohol-containing material of the 
component A," for example, with "an alcohol content of the component A" when applying 

CarBomb: 

Regarding the alcohol content. The Webtender teaches mixing 13 oz of component A 
(Gtiinness) with 1 oz of component B (Whiskey) resulting in a volume ratio of 13:1. The alcohol 
content of component B (Jameson's) is 40% (see Drinkmixer Jameson's) and alcohol content of 
component A (Guinness Stout) is 4.1% (see Drinkmixer Guiimess stout) and. Therefore, a ratio 
of the alcohol content from the components is 9.75:1 OfVhiskey:Beer = .40/.041 = 9.75:1). 

(Final Rejection mailed April 15, 2010, p. 3, ^4.) 

FF. 9 The Examiner admits that CarBomb does not teach the malt proportion of component A. 
(Final Rejection mailed April 15, 2010, p. 4, \5) 

FF. 10 The Examiner relies upon Tripp, when used in combination with CarBomb, for the 

following teachings: 

Tripp is drawn to preparing beer and malt beverages (Abstract). Tripp teaches changing 
the malt proportion of beer changes the flavor profile of the final product (col. 8, In. 67 to col. 9, 
In. 1). Tripp suggests maU proportions firom 26% (21/79 malt/dextrose, col. 8, In. 63) to 127% 
(56:44 malt/dextrose, col. 9, hi. 1-2). Tripp also suggests using a beer comprising between 80- 
100% malt (col. 4, In. 5). Tripp teaches the flavored mah beverages minimize the consumer 
sensation of fullness, meaning they are drinkable and refreshing (col. 9, In. 30-31). Furthermore, 



DCOl/ 2557815.1 



Attorney Docket No.: 47487-000 1-00-US (2268 1 1) 
Application No.: 10/582,336 
Appeal Brief dated: October 12, 2010 
Page 13 

Tripp suggests the malt base can be used as a mixture "for all manner of liquors" (col. 10, In. 18- 
21). 

(Final Rejection mailed April 15, 2010, p. 4-5.) 

FF. 11 The Examiner equates "an alcohol content from the alcohol-containing material of the 

component A," for example, with "an alcohol content of the component A" when applying 

Hoppy de Happy. 

Hoppy teaches component A has an alcohol content of 0.8% (p. 4, second to last 
paragraph). Therefore, a ratio of the alcohol content of the components is 31 .25 (Shochu:Hoppy 
= 31.25 = .25/.008). In the event that the translation of Hoppy (provided on 05/25/2007) is 
correct and the Hoppy has a proof of 25, which is 12.5% alcohol, a ratio of alcohol content is 
15.625 (Shochu;Hoppy = 31.25 = .125/.008). 

(Final Rejection mailed April 15, 2010, p. 6, 111-2.) 

FF. 12 The Examiner relies upon Shinozaki for the following teachings: 

Shmozaki teaches an otsu mugi shochu that has a having mellow and rich flavor 
Shinozaki teaches the shochu is made from wheat. It would have been obvious to one of ordinary 
skill in the art at the time of invention to use a wheat shochu, as taugjit in Shinozaki, to obtain a 
malt beverage having otsu mugi shochu because the otsu mugi shochu has a mellow and rich 
flavor. 

FF. 13 Alternatively, the Examiner relies upon Japan Alcoholic Beverages for the following 
teachings: 

In the alternative, to Hoppy in view of Shinozaki, Hoppy teaches discloses the claimed 
material except for the materials used to make component B (shochu). Global Gourmet teaches 
shochu is made from various grains including wheat. It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to select shochu made from wheat, 
since it has been held to be within the general skill of a worker in the art to select a known 
material on the basis of its suitability for the intended use as a matta: of obvious design choice. 
MPEP 2144.07. 
(Final Rejection mailed April 15, 2010, p. 6-7.) 
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PRINCIPLES OF LAW 

The PTO is not required in the course of prosecution to interpret claims in the same 
manner as courts are required to during infringement proceedings. Ex parte Rodriguez, Appeal 
2008-000693, Application No. 10/132,492, at*U (BPAI 2009) (precedential). During 
prosecution, the "PTO applies to the verbiage of the proposed claims the broadest reasonable 
meaning of the words in their ordinary usage as they would be understood by one of ordinary 
skill in the art, taking into account whatever enlightenment by way of definitions or otherwise 
that may be afforded by the written description contained in the applicant's specification." In re 
Morris, 127 F.3d 1048, 1054 (Fed. Cir. 1997). The question then is whether the PTO's 
interpretation of the disputed claim language is "reasonable." Id. at 1 055 ; Rodriguez, at * 1 1 . In 
that regard, "it would be unreasonable for the PTO to ignore any interpretive guidance afforded 
by the applicant's written description." Morris, at 1055. 

ARGUMENT 

1. The Examiner's interpretation of "ratio" in tihe claims is unsupported, because it 
ignores interpretive guidance offered by the specification and is inconsistent with 
the plain meaning of the claims. 

The Examiner's claim interpretation of "ratio" is unsupported. See Morris, at 1055. For 
example, where the "ratio between alcohol content from A and an alcohol content from B" is 

90 parts from A and 10 parts from B, the specification describes the ratio as "90:10." See FF. 1. 

Accordingly, claim 1 must refer to the following ratio, for example: 

(alcohol content from alcohol-containing material of component A) 90 
(alcohol content from alcohol-containing distillate of component B) 1 0 

The Examiner, however, ignores this mterpretive guidance. See FF. 3. An Examiner's 
interpretation is not simply given equal weight to an Appellants' interpretation. See FF. 4. 
Instead, an Examiner's interpretation is considered unreasonable, if it ignores interpretative 
guidance provided by the specification. See Morris, at 1055. Accordingly, the Board should 
find that the Examiner's interpretation is imsupported. 
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The Examiner's interpretation also is unsupported, because it is inconsistent with the 
plain meaning of liie words in the claims. See Morris, at 1 054. Dictionaries may be helpful to 
construe claim terms, even though dictionaries are less significant than the specification in 
determining tiie meaning of claim language. Phillips v. AWHCorp., 415 F.3d 1303, 1317 (Fed. 
Cir. 2005) {en banc); see also Ex parie Frenk, Appeal No. 2009-005654, Application No. 
10/861,818, at*5 (BP AT June 19, 2009) (informative) (consulting a dictionary, as well as the 
specification, to interpret claim terms). Webster's Third New International Dictionary, P. Gove, 
ed., Merriam- Webster Inc., Springfield, Mass. (Copyright © 1993) defines "ratio" as follows: 

stractions — compare intellect 2 a : the quotient of one 
quantity divided by another b : the fixed or approximate re- 
lation of one thing to another or between two or more things 
(as in number, quantity, or degree) ; rate, proportion <the 
between births and deaths) <the 10:1 student-teacher ~ of the 
school) <the ~ between stock prices, earnmgs, and dividends 
• — Time} <combining ... in such understanding of technics 

When a "ratio" means a relation "between" two or more things, Webster's states it is customary 

to equate that relationship with two numbers separated by a colon. It is also customary to place 

the two numbers in the order of the "quotient of one quantity divided by another." For example, 

Webster's defines a ratio of 10 students to 1 teacher as a "10:1 student-teacher ratio." The 

Examiner's interpretation (see FF. 3) thus is at odds with the common, customary meaning of "a 

ratio between A and B." 

Accordingly, the Examiner's interpretation is unsupported and unreasonable. It ignores 
interpretive guidance afforded by Appellants' written description, and it is inconsistent with the 
plain meaning of the words in the claims. 

Instead, the Examiner relies on Van Gems, to allege that Appellants improperly 
incorporate limitations into tiie claims. Appellants submit that Van Geuns is readily 
distinguishable. The claim at issue in Van Geuns recited a "uniform magnetic field." The 
applicant argued that the prior art did not teach the level of field uniformity required for NMR 
imaging, but the claim made no mention of NMR imaging. The court held that applicants could 
not incorporate the level of field uniformity firom the specification into the claims. See Van 
Geuns, at 1184. 

By contrast, Appellants use the specification to ascertain the meaning of terms already 
present in the claims. Appellants do not attempt to add or subtract limitations fi-om the claims. 
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The Federal Circxiit expressly condones Ihe use of the specification during prosecution to 
ascertain the meaning of the claims: 

The pertinence of the specification to claim construction is reinforced by the manner 
in which a patent is issued. . . . Indeed, the rales of the PTO require that application 
claims must "conform to the invention as set forth in the remainder of the 
specification and the terms and phrases used in the claims must find clear support or 
antecedent basis in the description so that the meaning of the terms in the claims may 
be ascertainable by reference to the description." 37 C.F.R. § 1.75(d)(1). 

Phillips, at 1316-17. When the claim terms are properly read in light of the specification, as 
required, the Examiner's interpretation is unsupported and unreasonable. 

Accordingly, claim 1 reads on a malt fermented beverage, wherein a ratio between an 
alcohol content fi-om the alcohol-containing material of the component A and an alcohol content 

firom the alcohol-containing distillate of the component B is in a range of about 97.5:2.5 to about 
90:10. The claim does read on a ratio in the range of about 2.5:97.5 to about 10:90. 

2. The Examiner's interpretation of "alcoliol content from the alcohol-containing 

material" or "alcohol content from the alcohol-containing distillate" of a compound 
in the claims is unsupported. 

The Examiner contends that the phrases "alcohol content fi-om the alcohol-containing 
material of component A" or "alcohol content firom the alcohol-containing distillate of 
component B" means the same as the "alcohol content of" components A or B. See FF. 5. The 
phrases at issue occur in the following context: 

wherein a ratio between an alcohol content from the alcohol-containing 
material of the component A and an alcohol content from the alcohol- 
containing distillate of the component B is in a range of about 97.5:2.5 to about 
90:10. (Claim 1.) 

The Examiner errs for several reasons. The Examiner cannot disregard the words "from 
the alcohol-containing material." All the words in a claim must be considered in determining 
patentability. See In re Miller, 441 F.2d 689, 694 (CCPA 1971) (quoting In re Wilson, 424 F.2d 
1382, 1385 (CCPA 1970)). It is contrary to the holding in Miller to interpret an "alcohol content 
from the alcohol-containing material of component A" as simply an "alcohol content of 
component A." 
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Second, the Examiner fails to consider the doctrine of claim differentiation. It is well 
established that differences among claims can be a useful guide in understanding the meaning of 
particular claim terms. For example, iJie presence of a dependent claim that adds a particular 
limitation gives rise to a presumption that the limitation in question is not present in the 
independent claim. See, e.g.. Philips, at 1314-15. In this case, claim 20 recites: 

20. The malt fermented beverage according to claim 1, wherein an alcohol 
content of the malt fermented beverage is from 1 to 15%. 

Claim 1 uses the phrase "an alcohol content from" something. Dependent claim 20 uses the 
phrase "an alcohol content of something. Appellants clearly did not mean the phrases to mean 
the same thing. Applying the doctrine of claim differentiation, it is raiproper to equate the two 
phrases. 

Third, the Examiner ignores tiie plain and ordinary meaning of the claim terms. See 
Morris, at 1054. Claim 1 recites in part: 

an alcohol content from the alcohol-containing material of the component A . . . 

The object of the preposition "from" is "the alcohol-containing material." The object of the 
preposition "of is "component A." The prepositions clearly refer to different things, not the 
same things, as alleged by the Examiner. 

Finally, the Examiner ignores the interpretive guidance provided by the specification. 
Components A and B are mixed together in a certain proportion in the beverage. See. e.g., FF 6. 
The proportion of A and B must yield the claimed ratio between an alcohol content from the 
alcohol-containing material of the component A and an alcohol content from the alcohol- 
containing distillate of the component B. In Example 1 {see FF. 6), the ratio between alcohol 
contents of component A (beer) and component B (mugi shochu) is 5/44 or 1 :8.8. If the 
proportion of component A in the beverage is increased, the ratio between alcohol contents of 
components A and B remains unchanged (i.e., 5/44). But the ratio between an alcohol content 
from the alcohol-containing material of the component A and an alcohol content from the 
alcohol-containing distillate of the component B increases. The final ratio can be 90: 1 0, for 
example. ^eeFF?. 
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The Examiner only considers ratios between the alcohol contents of various components. 
He does not consider the proportion of components A and B necessary to achieve a ratio between 
an alcohol content from the alcohol-containing material of the component A and an alcohol 
content from Ifae alcohol-containing distillate of the component B. When read in light of the 
specification, llie Examiner's claim interpretation is clearly incorrect. It is thus unsupported and 
unreasonable. 

3. Claims 1, 3-6, 9, and 19-20 stand rejected under 35 U.S.C. § 102(b), based on the 
Examiner's unsupported claim interpretation. 

Claims 1, 3-6, 9, and 19-20 are rejected under 35 U.S.C. § 102(b) as allegedly anticipated 
by CarBomb, with additional evidence allegedly provided by Guinness, Jameson Irish Whiskey, 
Guinness Stout, and Irish Cream. 

"Determination that a claim is anticipated under 35 U.S.C. § 102(b) involves two 
analytical steps: (1) the Board must interpret the claim language; and (2) the Board must then 
compare the construed claim to a prior art reference and make factual findings that 'each and 
every limitation is found either expressly or inherently in [that] single prior art reference.'" In re 
Crish, 393 F.3d 1253, 1256 (Fed. Cir. 2004). 

Using the properly construed terms of claim 1, claim 1 is not anticipated by CarBomb. 
CarBomb allegedly is a mixture of Guinness Stout and Jameson Irish Whiskey. The alcohol 
content of Guinness Stout (component A) is 4.1%. The alcohol content of Jameson Irish 
Whiskey (component B) is 40%. The alcohol content from the alcohol-containing material of 
Guinness Stout (component A) of (13 oz) x 4.1% = (0.53 oz). The alcohol content from the 
alcohol-containing distillate of Jameson Irish Whiskey (component B) of (1 oz) x 40% = (0.40 
oz). CarBomb thus discloses a ratio between an alcohol content from the alcohol-containing 
material of the component A and an alcohol content from the alcohol-containing distillate of the 
component B of (0.53 oz: 0.40 oz) or 1 .32: 1 . See Parts 1 and 2, supra. The ratio at issue at 
CarBomb falls outside the claimed range of about 39:1 to about 9:1 . Because CarBomb does not 
teach each and every limitation of claim 1, it cannot anticipate the claim. See Crish, at 1256. 

The Examiner misconstrues the claim terms, when applying CarBomb. The Examiner 
improperly uses the ratio of whiskey:beer (i.e., B:A). Compare FF. 8 with Part 1, supra. The 
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Examiner further improperly uses the ratio of alcohol contents (i.e., 40%:4.1%). Compare FF. 8 
with Part 2, supra. The rejection thus is erroneous and should be reversed. 

Claim 1 is novel over CarBomb. The additional evidence allegedly provided by 
Guinness, Jameson Irish Whisky, Guinness Stout, and Irish Cream relates to the alcohol content 
of the components of CarBomb. Final Rejection mailed April 15, 2010, p. 3-4. Even assuming 
the Examiner's pxaported alcohol contents are correct, the rejection remains erroneous, in view 
of the Examiner's claim misinterpretation. 

Dependent claims 3-6, 9, and 19-20 incorporate all the limitations of claim 1, and thus are 
likewise novel over CarBomb. Accordingly, Appellants respectfully request the Board to reverse 
the rejection. 

4. Claims 7-8 stand rejected 35 U.S.C. § 103(a), based on the Examiner's unsupported 
claim interpretation. 

Claims 7-8 are rejected under 35 U.S.C. § 103(a) as allegedly unpatentable over 
CarBomb, as applied to claims 1, 3-6, 9, and 19-20, and in view of Tripp, with additional 
evidence provided by Guinness, Jameson Irish Whiskey, Guinness Stout, and Irish Cream, 

A determination of obvious requires the combined references to teach or suggest all the 
claim elements. See, e.g., CFMT, Inc. v. Yieldup Int'l Corp., 349 F.3d 1333, 1342 (Fed. Cir. 
2003). Claims 7-8 depend directly jfrom claim 1 and incorporate all the elements of claim 1. 
CarBomb fails to teach at least the claimed ratio in claims 7-8. See Part 3, supra. Tripp is relied 
upon for allegedly teaching malt content in a feed beer. See FF. 10. Tripp does not teach at least 
the claimed ratio, so Tripp cannot cure CarBomb' s defects. Accordingly, the combination of the 
cited references fails to teach at least the claimed ratio. Because the combined references would 
not have taught or suggested all the claim elements, liie skilled artisan would not have been 
motivated to make or use the presently claimed beverage with a reasonable expectation of 
success. 

Claims 7-8 are thus nonobvious over CarBomb in view of Tripp. Accordingly, 
Appellants respectfully request the Board to reverse the rejection. 
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5. Claims 1-6, 9, 11-16, and 19-20 stand rejected 35 U.S.C. § 103(a), based on the 
Examiner's unsupported claim interpretation. 

Claims 1-6, 9, 1 1-16, and 19-20 stand rejected under 35 U.S.C. § 103(a) as allegedly 
unpatentable over Hoppy de Happy in view of either ShinozaM or Japan Alcoholic Beverages, 
with additional evidence allegedly provided by Japan - Taxes. 

Using the properly construed terms of claim \, Hoppy de Happy does not disclose the 
claimed ratio. Hoppy de Happy is a mixture of Hoppy and shochu. The alcohol content of 
Hoppy (component A) allegedly is 0.8%. The alcohol content of shochu (component B) 
allegedly is 25%. The two components may be mixed in two proportions. In the first mixture, 
90.9 oz of Hoppy is mixed with 9.1 oz of shochu. In the second mixture, 70.2 oz of Hoppy is 
mixed with 29.8 oz of shochu. 

In the first mixture, the alcohol content fi-om the alcohol-containing material of Hoppy 
(component A) is (90.9 oz) x 0.8% = (0.73 oz). The alcohol content firom the alcohol-containing 
distillate of shochu (component B) is (9. 1 oz) x 25% = (2.28 oz). Hoppy de Happy thus 
discloses a ratio between an alcohol content firom the alcohol-containing material of the 
component A and an alcohol content firom the alcohol-containing distillate of the component B 
of (0.73 oz: 2.28 oz) or 0.32:1. See Parts 1 and 2, supra. The ratio in the first mixture thus falls 
outside the claimed range. 

In the second mixture, the alcohol content fi-om the alcohol-containing material of Hoppy 
(component A) is (70.2 oz) x 0.8% = (0.56 oz). The alcohol content firom the alcohol-containing 
distillate of shochu (component B) is (29.8 oz) x 25% = (7.45 oz). Hoppy de Happy thus 
discloses a ratio between an alcohol content firom the alcohol-containing material of the 
component A and an alcohol content firom the alcohol-containing distillate of the component B 
of (0.56 oz: 7.45 oz) or 0.075:1. See Parts 1 and 2, supra. Accordingly, the ratios in both 
mixtures disclosed in Hoppy de Happy fall outside the claimed range. 

The Examiner misconstrues the claim terms in applying Hoppy de Happy. See FF. 1 1 . 
The Examiner improperly uses the ratio of shochu:Hoppy (i.e., B:A). Compare FF. 8 with Part 
1 , supra. The Examiner fixrther improperly uses the ratio of alleged alcohol contents (i.e., 
25%):0.8%). Compare FF. 8 with Part 2, supra. The rejection thus is erroneous and should be 
reversed. 
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The Examiner relies on Shinozaki or Japan Alcoholic Beverages only for the alleged 
teachings that shochu is made from wheat. See FF. 12 and 13, respectively. Neither Shinozaki 
nor Japan Alcoholic Beverages discloses at least the claimed ratio. Accordingly, the 
combination of the cited references fails to teach at least the claimed ratio, which is missing from 
Happy de Happy. Because the combined references would not have taught or suggested all the 
claim elements, the skilled artisan would not have been motivated to make or use the presently 
claimed beverage with a reasonable expectation of success. 

The Examiner relies on additional evidence provided by Japan - Taxes to allege that the 
alcohol content of shochu (component B) is 25%. Final Rejection mailed April 15, 2010, p. 6, 
T|l . Appellants have provided an English franslation of Happy de Happy showing that the 
alcohol content of shochu is 12.5%. Final Rejection mailed April 15, 2010, p. 6, T|2. Appellants 
for the sake of argument use tiie Examiner's value. Nevertheless, the ratio calculated above falls 
outside the claimed range, even assuming the Examiner is correct arguendo. 

Claims 1-6, 9, 11-16, and 19-20 are thus nonobvious over Happy de Happy in view of 
either Shinozaki or Japan Alcoholic Beverages with additional evidence allegedly provided by 
Japan - Taxes. Accordingly, Appellants respectfiilly request the Board to reverse the rejection. 

6. Claims 7-8 and 17-18 stand rejected 35 U.S.C. § 103(a), based on the Examiner's 
unsupported claim interpretation. 

Claims 7-8 and 17-18 are rejected under 35 U.S.C. § 103(a) as allegedly unpatentable 
over Happy de Happy in view of either ShinazaJd or Japan Alcahalic Beverages, as applied to 
claims 1-6, 9, 11-16, and 19-20, and ftirther in view of Tripp, with additional evidence allegedly 

provided by Japan - Taxes. 

Claims 7-8 and 17-18 depend directly from claim 1 and incorporate all the elements of 
claim 1 . Hoppy de Happy in view of either Shinozaki or Japan Alcoholic Beverages fail to 
disclose at least the claimed ratio in claims 7-8 and 17-18. The Examiner, in applying //o/»/3y de 
Happy, misconstrues the claimed ratio recited in claim 1. See Part 5, supra. Tripp is relied upon 
for allegedly teaching malt content in a feed beer, as in Part 4, supra. See FF. 10. Tripp fails to 
disclose at least the claimed ratio. See FF. 10. Tripp thus does not cure the defects of Hoppy de 
Happy in view of either Shinozaki or Japan Alcoholic Beverages. Accordingly, the combination 
of the cited references fails to teach at least the claimed ratio. Because the combined references 
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would not have taught or suggested all the claim elements, the skilled artisan would not have 
been motivated to make or use the presently claimed beverage with a reasonable expectation of 
success. Accordingly, Appellants respectfully request the Board to reverse the rejection. 

For all the aforementioned reasons, all the pending claims comply with the relevant 

patent statutes. Appellants thus respectfully request the Board to reverse the rejections of record 
and remand the application to the Examiner with the instruction to allow the claims. 



Respectfully submitted, 



Date: October 12. 2010 




Brian K. Lathrop, Ph.D., Es|. / 
Registration No. 43,740 / 
DRINKER BIDDLE & RB^I 

1500 K Street, N.W., Suite 1 100 
Washington, D.C. 20005-1209 
Tel: (202)842-8862 
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VIII. Claims Appendix 

Claim 1 . (Rejected): A malt fermented beverage comprising: 

an alcohol-containing material partly made of wheat or barley and produced by 

fermentation, serving as a component A; and 

an alcohol-containing distillate obtained by distilling an alcohol-containing material at 

least partly made of wheat or barley, serving as a component B, 

wherein the malt fermented beverage is produced by mixing the component A and the 
component B, and wherein a ratio between an alcohol content from the alcohol-containing 
material of the component A and an alcohol content from the alcohol-containing distillate of the 
component B is in a range of about 97.5:2.5 to about 90:10. 

Claim 2. (Canceled). 

Claim 3. (Rejected): The malt fermented beverage according to claim 1 , wherein at 
least malt is used as a starting material for the alcohol-containing material of the component A. 

Claim 4. (Rejected): The malt fermented beverage according to claim 1 , wherein the 
alcohol-containing material of the component A is made of starting materials comprising malt, 
hop and water. 

Claim 5. (Rejected): The malt fermented beverage according to claim 4, wherein the 
starting materials further comprise materials selected from the group consisting of rice, com, 
sorghum, white potato, starch, sugars, wheat or barley other than malt, a bittering agent, and a 

coloring agent. 

Claim 6. (Rejected): The malt fermented beverage according to claim 1 , wherein the 
alcohol-containing material of the component A is beer or a low-malt beer beverage. 

Claim 7. (Rejected): The malt fermented beverage according to claim 1 , wherein the 
alcohol-containing material of the component A is an alcohol-containing material having malt 
proportion of 20% or higher. 
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Claim 8. (Rejected): The malt fermented beverage according to claim 1 , wherein the 
alcohol-containing material of the component A is an alcohol-containing material having malt 
proportion of 40% or higher. 

Claim 9. (Rejected): The malt fermented beverage according to claim 1, wherein the 
alcohol-containing distillate of the component B is shochu (Japanese distilled hquor), whisky, 
vodka, or spirits. 

Claim 10. (Canceled). 

Claim 1 1 . (Rejected): The mah fermented beverage according to claim 1 , wherein the 
alcohol-containing distillate of liie component B is "mugi shochu" (shochu distilled from wheat 
or barley). 

Claims 12-13. (Canceled). 

Claim 14. (Rejected): The malt fermented beverage according to claim 1 1, wherein the 
mugi shochu is mugi shochu that is obtained from starting materials including wheat or barley, 
malted wheat or malted barley, and water. 

Claim 15. (Canceled). 

Claim 1 6. (Rejected): The malt fermented beverage according to claim 1 , wherein the 
alcohol-containing distillate of the component B is wheat spirits. 

Claim 17. (Rejected): The malt fermented beverage according to claim 1 , wherein the 
alcohol-containing material of the component A is an alcohol-containing material having malt 
proportion of 100%, and the distillate of alcohol-containing material of the component B is otsu- 
rui mugi shochu. 

Claim 1 8. (Rejected): The malt fermented beverage according to claim 1 , wherein the 
alcohol-containing material of the component A is an alcohol-containing material having malt 
proportion of 40 to 60%, and the distillate of alcohol-containing material of the component B is 

wheat spirits. 

Claim 19. (Rejected): The malt fermented beverage according to claim 1, wherein an 
alcohol content of the alcohol-containing distillate of the component B is from 25 to 45%. 
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Claim 20. (Rejected): The malt fennented beverage according to claim 1, wherein an 
alcohol content of the malt fennented beverage is from 1 to 15%. 

Claims 21-23. (Canceled). 
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IX. Evidence Appendix 

Appellants provide copies of the following references, which the Examiner entered into 
the record, and which Appellants rely upon in this appeal: 

1 . CarBomb, The Webtender, http://www.webtender.com/db/drink/41 94 (posted February 
1 0, 2003). CarBomb was made of record in the Office Action mailed Nov. 25, 2009. 

2. Guinness, Green's Discount Beverage Stores, 
http://www.greensbeverages.com/guinness.html (posted April 16, 2003). Guinness was 
made of record in the Office Action mailed Nov. 25, 2009. 

3. Jameson® Irish Whiskey, Drinks Mixer™, http://www.drinksmixer.com/ descl016.html 
(posted Oct. 19, 2003). Jameson Irish Whiskey was made of record in the Office Action 
mailed Nov. 25, 2009. 

4. Guinness Stout, Drinks Mixer™, http://www.drinksmixer.com/desc586.html (posted 
October 9, 2003). Guinness Stout was made of record in the Office Action mailed Nov. 
25, 2009. 

5. Irish Cream, Drinks Mixer™, http://www.drinksmixer.com/desc54.html (posted October 
11, 2003). Irish Cream was made of record in the Office Action mailed Nov. 25, 2009. 

6. "Hoppy College: A Magazine Lecture," Hoppy de Happy Dokuhon, Kabushiki Kaisha 
Asupekuto (Aug. 22, 2000) pp. 30-35. Hoppy de Happy was made of record in the 
Information Disclosure Statement (IDS) submitted May 25, 2007; a verified English 
translation was submitted February 24, 2010; and an English translation was provided by 
the Office in the Office Action mailed April 15, 2010. 

7. Application No. JP 60-241 883 ("Shinozaki"). Shinozaki was made of record along with 
an English Abstract in the Office Action mailed Nov. 25, 2009. 

8. Japan -Alcoholic Beverages, The Global Gourmet®, http://www.globalgourmet.coin/ 
destinations/japan/alcoholichtml (posted October 4, 2003). Japan Alcoholic Beverages 
was made of record in the Office Action mailed Nov. 25, 2009. 

9. Japan - Taxes on Alcoholic Beverages, World Trade Organization, WT/DS8/R, 
WT/DSIO/R, WT/DSll/R (July 11, 1996). Japan - Taxes was made of record in the 
Office Action mailed Nov. 25, 2009. 
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10. U.S. Patent No. 5,61 8,572 to Tripp et al. . Tripp was made of record in the Office Action 
mailed Nov. 25, 2009. 
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X. Related Proceedings Appendix 



None. 
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GUI NNESS STOUT 

INFORMATION 

[ Bser - Stout - Guinness j 
Description 

A b>-af!d ol stout beer made frorr- several varieties of hops and of irish 
origin, although now brewed worldwide. 

Alcohol (ABV) - 4. :% {8.2 proof) 



Nutritionai information 

uaiorie.s (kcai) 
Energy {kj) 
Fats 

Carbohydrates 
Protein 

\AboyLthis jnform.atjon 

Drinks containirsg Gtfinness Stout 

Black & Tan 
B!.acK..and.B.cawr: 
.B!ack..63.S 
.Catbom.b. 

ChiM.rrias-Bid<l.iag. 

Guitinass rioat. 
Gtjinness P-Mnn 



50 Sugars 

0 g Cholesterol 0 g 

1.1 g Sodium 3 g 

0.1 g Alcohol 1.2 Q 
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IBISHCBEAM 

INPOfaMATION 



Description 

A cream and chocolate based irish whiskey liqueur. 

Atcohot {ABV) - 17.0% (34 proof) 

Brands; 

BaM'jjis, Carokas. Ryan'.g 

Nutritional information* (1 n qz) 

Calories (kcal) 100 Fiber 

Energy (kj) 418 Sugars 

Fats 0 g Choiesteroi 

Carbohydrates 0 g Sodium 

FVoisin 0 g Alcohol 

'.About this ifsfoiff-atiofi. 

There are 73 dtinks wllh this Ingredient. 

Mosi popular drinks containirtg t rish Cream : 

I i-ihow ai: drinks j. 
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What Is Hoppy? 

Hoppy is a drink to let you be happy (laugh) . It has a long 
history and came into the world in 1948. It has been sold as a 

nonalcoholic beer. For some reason, however, it was destined be mixed 
with shochu [Japanese liquor, translator] ! Beer was expensive in 
those days, and people who could not afford any beer loved hoppy 
mixed with shochu. That is, it is a cheap drink for the common 
person. Its history is older than that of lemon sour or the history 
of other drinks, and hoppy can be said to be the origin of mixed 
drinks . 

/2 

How to Drink Hoppy Deliciously 

It is a ''three cools" method. It is important to cool all of the 
hoppy, the shochu, and the beer mug beforehand. You should not put in 
any ice. 

Next, I will explain the method. Pour shochu into a beer mug. 
Adjust the alcohol strength in accordance with the star [see figure, 
translator] on the beer mug. When you pour shochu of 25 % alcohol 
content by volume up to the bottom star, the alcohol strength will be 
about 3 %. In contrast, if you pour it up to the top star, the 
alcohol strength will be about 8 %. Enjoy drinking hoppy with your 
favorite alcohol strength. 
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Next is how to pour hoppy. Pour hoppy vigorously so that it will 
be well mixed with the shochu. This way it makes the bubbles form 
better. 

When you get used to it, you should be able to pour hoppy in 
accordance with the amount of shochu without leaving any hoppy in the 
bottle. Never mix them together using a maddler [transliteration, 
translator] or dispensable chopsticks. Enjoy drinking hoppy mixed 
with a tasteless shochu with a grade of A [Kou] . 

This is how to drink hoppy deliciously. There are many bars 
where hoppy is served with ice just as it is, though. 



® This is a convenient star that lets you know the alcohol strength. 

When you pour shochu of 25 % alcohol content by volume up to this 
star, the alcohol strength will be about 8 %. 

® When you pour shochu of 25 % alcohol content by volume up to this 
star, the alcohol strength will be about 3 %. 
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CD Make sure to prepare chilled hoppy. Pour hoppy vigorously so that 
its bubbles form. 

/3 

We Still Love Hoppy 

Thank you for your frequent patronage. Goodness! I feel 
embarrassed. But, I'm happy. Hi, I am Hoppy Yaruzo. My fans named me 
this because they say, Hoppy yaruzo [have some hoppy, translator]." 
But, I am 52 years old already this year. Ha ha ha. I don't look like 
such an age, do I? I was born and bred in Akasaka in Tokyo. I'm a 
genuine Tokyoite. 

All of my tastiness, looks, and devoted fans have never changed 
since my birth. I am the same old Hoppy Yaruzo. I'm happy because my 
fans still love me without a change of mind. Heh heh heh, cough. 

Now let me introduce myself for anybody who has heard my name 
but has never had me yet. 

My alcohol strength is just 0.8 %. But, that's why you can have 
a refreshed feeling when you drink me. Besides, I am a healthy and 
low calorie drink, so I am well loved by women. 

Basically, I am brewed in the same way as beer. But the raw 
materials are Nijo barley Golden Melon, aroma hop produced in 
Hallertau, Germany, and yeast from a yeast bank in Weihenstephan, 
Germany, which are all selected carefully, used luxuriously, and 
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prepared with natural water — well, in short, I am a "malt 
fermented drink" brewed with the best raw materials. 

Of course, the standard way to drink me is "mixing with shochu" 
- as hoppy fans may know, hoppy mixed with shochu gives you a really 
good, mellow feeling, which other alcohol does not provide. I forgot 
who began it first, but the rumor that hoppy into which shochu had 
been poured was yummier widely spread due to the insufficient 
availability of alcohol just after the war. This method underwent a 
big boom. Today, people still support that method in a wide range, 
because hoppy is cheap and tasty. 




Hoppy Yaruzo (52 years old) 
A yummy drink born in Tokyo. 
A little shy regardless of his age. 

/4 

Hoppy Factory Visit 

We visited a factory in Chofu, which is the only place where 
large amounts of hoppy are produced in Japan, or, indeed, in the 
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world. Not to mention, although it is completely automated, it still 
has an atmosphere of being handmade in this factory. 




1. This is a preparation tub where malt is saccharified. It can be 
said to be the first step to brew hoppy. Malt is boiled and cooled 
off with cornstarch and hop. It is hard work. 




2. Hoppy that has been fermented for 14 days is distilled. At this 
time, it is in a condition of having a lower alcohol strength than a 
normal beer. After that, it becomes hoppy through a process that is a 
company secret. 
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3. Returnable, empty bottles collected from liquor shops are washed. 
In many cases, the bottles have cigarette stubs, garbage, or other 
trash inside. Since they are carefully washed in four separate tubs 
continuously, you do not need to worry. 




4. Examination is conducted to confirm if the washed bottles have 
been properly cleaned. Nobody should talk to workers. We stood still 
like invaders (sorry) even during our reporting. Good, keep up with 
the fine work! 

/5 




5. Bottles washed cleanly came out onto the line continuously. Now, 
hoppy will be poured into these bottles. We don't know why, but it is 
exciting to see this step. 
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6. Bottles with hoppy came out in a stream. This worker conducts the 

final check to see if there are any impurities in the bottles and if 
the labels are attached to the bottles properly. 



7. This worker is putting the bottles that have hoppy poured into 
them onto the forklift truck. Is this the state of mind of a father 
who gives his daughter away in marriage? I hope you will be drunk by 
a person who really loves you, hoppy! Make sure to watch out for ice 



8. Here you see these mountain-like accumulated bottles of hoppy. 
Every day hoppy is delivered from here to taverns or liquor stores 
where hoppy fans are waiting. 
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(54) METHOD FOR IMPROVING FLAVOR OF SHOCHU (LOW-CLASS DISTILLED SPIRIT) 

(57)Abstract: 

PURPOSE: To obtain SHOCHU (low-class distilled spirit) having mellow and rich flavor 
without smell of SHOCHU and additives, by adding steamed embryo bud powder obtained by 
absorbing moisture in wheat embryo bud or defatted wheat embryo bud powder, and 
steaming the powder to unrefined SHOCHU (low-class distilled spirit) during fermentation in 
producing SHOCHU of class OTSU (B) (distilled in a primitive distillation still). 
CONSTITUTION: Embryo bud powder prepared by absorbing moisture in wheat embryo bud 
or defatted wheat embryo bud powder, steaming the resultant powder in an amount of 
preferably 20W40wt% based on a fermentation raw material is added to unrefined SHOCHU 
(low-class distilled spirit) during fermentation in producing SHOCHU of class OTSU (B) 
(distilled in a primitive distillation still) to give the aimed SHOCHU. 
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JAPAN 

Alcoholic Beverages 



Drinking in groups at bars, clubs and other 
nightspots after office hours is a popular Japanese 
pastime. Every city, town and village has an 
abundant number of drinking places that can be very 
crowded in evening hours. The biggest cities have 
sprawling entertainment districts cranuned with bars, 
pubs, discos and nightclubs. At Japanese-style bars, a 
modest snack is often served with the first drink. 



If you need to be budget-minded, avoid the very expensive hostess clubs 
unless someone else who is a regular customer is picking up the bill. You 
can also ask the concierge at your hotel to suggest nearby nightspots where 
prices are reasonable. 

Beer: The most popular drink in Japan, beer is served draft from the tap or 
in bottles of lager. Bottles come in small (330ml), medium (500ml) and 
large (633ml) sizes. The bottles served at most pubs or bars are either small 
or medium. Draft beer comes in jugs or mugs at beer halls. During the 
summer season, open-air beer halls, some on the roofs of department stores, 
draw large numbers of beer lovers. The price for a bottle or mug of beer can 
vary somewhat by type of drinking spot, but is within a range of 400 to 900 
Yen from small to large. This does not apply to the hostess clubs, where 
prices can be astronomical. 

Sake: Japan's own native rice wine is the national drink. Sold in large 
bottles at liquor shops, it is not served by the bottle but in small ceramic 
flasks, from which it is poured into a smaU drinking cup. You can ask to 
have it served warm or cold. You can also state a preference for dry or 
sweet taste. Whichever type you like, sake's smooth and mellow taste 
makes it the ideal companion to Japanese cuisine. Sake can be deceptive, so 
drink it quite moderately in order to avoid a hangover. 

Whiskey: Prices of domestic and imported whiskies tend to vary by type of 
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drinking spot, but a single shot is usually 500-700 Yen for a domestic brand 
and 600-800 Yen for an import. Most Japanese people drink it mizuwari - 
with ice and mineral water. Expensive glacier ice, said to lend the most 
delicious taste to whiskey, is a current fad in Japan. 

Wine: Both domestic and imported wines are served in restaurants that 
serve Occidental cuisines. A Chinese variant, lao chu, is served in Chinese 
restaurants. Upscale wine bars that feature good wines (and appropriate 
snack foods) have gained in popularity over the past few years. 

Shochu: This distilled spirit made from sweet potatoes, wheat, sugar cane 
or other bases is similar to vodka. It can be drunk straight, on the rocks, or 
in cocktails. Once held in low esteem, it is now quite fashionable among 
young people. The most popular brands do not have the strong flavor that 
most people disliked. It's served at most Japanese-style bars at a reasonable 
price. 
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World Trade Organezation WT/DS8/R 

WT/DSIO/R 

WT/nSII/R 

11 July 1996 

JAPAN - TAXES ON ALCOHOLIC BEVERAGES 
Report of the Panel 



I. INTRODUCTION 



1.1 On 21 June 1995, the European Communities ("the Community") requested 
consultations with Japan under Article XXn of the General Agreement on Tariffs and Trade 
1994 ("GATT") concerning the internal taxes levied by Japan on certain alcoholic beverages 
pursuant to the Japan's Liquor Tax haw (WT/DS8/1). On 7 July 1995, pursuant to Article 4.11 
of the Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU"), 
the United States (WT/DS8/2) and Canada (WT/DS8/3) requested to be joined in these 
consultations. Japan accepted these requests on 19 July 1995 (WT/DS8/4). 

1.2 On 7 July 1995, Canada requested consultations with Japan under Article XXn of 
GATT 1994 concerning certain Japanese liquor taxation laws (WT/DSlO/1). On 17 July 1995, 
pursuant to Article 4.11 of the DSU, the United States (WT/DSlO/2) and the Community 
(WT/DSlO/3) requested to be joined in these consultations. Japan accepted these requests on 
19 July 1995 (WT/DSlO/4). 

1.3 On 7 July 1995, the United States requested consultations with Japan under Article 
XXni of GATT 1994 regarding internal taxes imposed by Japan on certain alcoholic beverages 
pursuant to the Liquor Tax Law (WT/DSl 1/1). 

1.4 On 20 July 1995, the Community, Canada and the United States jointly held 
consultations with Japan with a view to reaching a mutually satisfactory resolution of the 
matter, but they were unable to reach such a resolution. On 21 July 1995, the United States and 
Japan consulted under Article XXIELil, but they did not reach a mutually acceptable resolution 

of the matter. 

1 .5 On 14 September 1995, pursuant to Article XXm:2 of GATT 1994 and Article 6 of the 
DSU, the Community requested the Dispute Settlement Body ("DSB") to establish a panel with 
standard terms of reference (WT/DS8/5). The Community claimed that: 

"a) Japan had acted inconsistently with Article 111:2, first sentence, of GATT 
1994 by applying a higher tax rate on the category of 'spirits' than on each of 
the two sub-categories of shochu, thereby nullifying or impairing the benefits 
accrued to the European Communities under GATT 1994; and that 

b) Japan has acted inconsistently with Article 111:2, second sentence, of 
GATT 1994 by applying a higher tax rate on the category of 'whisky/brandy'^ 
and on the category of 'liqueurs' than on each of the two sub-categories of 
shochu, thereby nullifying or impairing the benefits accrued to the European 
Comfltnunities under GATT 1994. 

In the event that the liquors falling within the category of 'spirits' were found by 
the Panel not to be 'like products' to shochu within the meaning of the first 
sentence of Article 111:2, the [Community] further claimed that: 

c) Japan has acted inconsistently with Article 111:2, second sentence, of 



' in the present Panel report the use of the tenn "whisky" includes also the term "whiskey" as used in the case of Irish 
whiskey and Tennessee whiskey. 
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GATT 1994 by applying a higher tax rate on the category of 'spirits' than on 
each of the two sub-categories of shochu, thereby nullifying or impairing the 
benefits accrued to the European Communities under GATT 1994". 

1.6 On 14 September 1995, pursuant to Article XXm of GATT 1994 and Articles 4 and 6 
of the DSU, Canada requested the DSB to estabhsh a panel with standard terms of reference 
(WT/DSlO/5). Canada claimed that: 

" ... the higher rates of taxation on imported alcoholic beverages including 
whiskies, brandies, other distilled alcoholic beverages and liqueurs than on 
Japanese shochu imposed pursuant to the Japanese Liquor Tax Law are: 

a) inconsistent with Article IH: 1 and m:2 of GATT 1994; 

b) nullifying and impairing the benefits accruing to Canada 
pursuant to the WTO". 

1 .7 On 14 September 1995, pursuant to Article XXm:2 of GATT 1 994 and Articles 4 and 6 
of the DSU, the United States requested the DSB to establish a panel with standard terms of 
reference (WT/DSl 1/2). The United States claimed that: 

" ... the intemal taxes imposed by Japan [pursuant to the Liquor Tax Law] on 
these beverages, and in particular the preferential tax treatment accorded to 
shochu, are inconsistent with Article HI of GATT 1994, and otherwise nullify 
and impair benefits accruing to the United States under the GATT 1994". 

1.8 At its meeting of 27 September 1995, pursuant to the first request of the three 
complaining parties and with Japan's acceptance, the DSB established a single panel with the 
mandate to examine the requests of the Community, Canada and the United States, all of which 
related to the same matter, in accordance with Article 9 of the DSU (WT/DSB/M/7). 

1 .9 During the 27 September 1995 meeting of the DSB, Norway reserved its right as a third 
party to the present dispute. However, on 7 November 1995, Norway informed the Panel of the 
withdrawal of its request to participate as a third party in the dispute (WT/DS8/7, DSlO/7 and 
DSll/4). 

1.10 At the same meeting of the DSB on 27 September 1995, the parties agreed that the 
Panel should have standard terms of reference as follows: 

"To examine, in the Ught of the relevant provisions of the covered agreements 
cited by the EC, Canada and US in documents WT/DS8/5, WT/DSl 0/5, 
WT/DSl 1/2, the matters referred to the DSB by the EC, Canada and the United 
States in those documents and to make such findings as wiU assist the DSB in 
making the recommendations or in giving the rulings provided for in those 
agreements". 

1.11 On 30 October 1 995, the Panel was constituted with the following composition: 
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Chairman: Mr. Hardeep Puri 
Panelists: Mr. Luzius Wasescha 
Mr. Hugh McPhail 



II. FACTUAL ASPECTS 

A. The Japanese Liquor Tax Law 

2.1 This dispute concerns the Japanese Liquor Tax Law (Shuzeiho), Law No.6 of 1953 as 
amended ("Liquor Tax Law"), which lays down a system of internal taxes applicable to all 
liquors, which are defined as domestically produced or imported beverages having an alcohol 
content of not less than one degree and which are intended for consumption in Japan. 

2.2 The Liquor Tax Law currently classifies the various types of alcoholic beverages into 
ten categories and additional sub-categories: sake, sake compound, shochu (group A, group B), 
mirin, beer, wine (wine, sweet wine), whisky/brandy, spirits, hqueurs, miscellaneous (various 
sub-categories). 

1. Terminology and Definitions 

The Liquor Tax Law defines liquors involved in the present disputes - shochu, 
whisky/brandy, spirits and liqueurs - as follows:^ 

"Article 3 

Paragraphs 'Shochu' shall mean liquors produced by the distillation of alcohol 

containing substances. Included in this definition are those produced by adding 
water, sugar or other substances stipulated in government ordinances to the 
above-mentioned liquors. They must have an alcoholic strength of 45% vol or 
less. The Uquor must be less than 36% vol in case distUled by a 'continuous 
still', the definition of which is as foUows: a machine that removes fusel oil, 
aldehyde and other impurities during Ihe process of continuous distillation. The 
definition of the type of sugar which can be added is given by government 
ordinances. In case produced by adding substances other than water, the extract 
of the product ought to be less than 2g/100 ml. 

Note that those enumerated below from (a) through (d) do not fall under the 
definition of 'shochu'. 

(a) Liquors produced in whole or in part from malted cereals or fruit 
(including dried fruit or boiled-down or concentrated must, but excluding dates 
or other fruit as stipulated in government ordinances. The same shall apply 

hereafter). 



^ These definitions (translations from the Liquor Tax Law) were submitted by Japan. 
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(b) Liquors produced by filtering it through white birch charcoal or other 
substances specified in government ordinances. 

(c) Liquors produced in whole or in part from saccharized substances (e.g. 
molasses, sugar, syrup and honey; excluding sugar as defined by govemment 
ordinances) and by the distillation at less than 95% vol. 

(d) Liquors produced by flavouring alcohol by way of steeping ingredients 
of other substances during distillation. 

Paragraph 9 'Whisky/Brandy' shall mean the following liquors on condition that 

those listed in (a), (b) and (d) be excluded in case covered by (b) through (d) of 
Paragraph 5: 

(a) Liquors produced by distillation of alcohol containing substance derived 
by first saccharifying malted cereals and water and then fermenting them.The 
above- mentioned liquors must be distilled at less than 95% vol. 

(b) Liquors produced by the distillation of alcohol containing substance 
derived by first saccharifying unmalted cereals with malted cereals and water 
and then fermenting them. The above mentioned liquors must be distilled at less 
than 95% vol. 

(c) Liquors produced by adding alcohol, spirits, flavouring substance, 
colorants, or water to liquors mentioned in above (a) and (b). Excluded from 
this provision are those in which the aggregate of Ihe alcoholic contents of the 
liquors mentioned in above (a) and (b) is less than ten hundredth (10/100) of 
those of the liquors resulted from the addition of the above enumerated 
substances. 

(d) Liquors produced by the distillation of alcohol containing substance 
obtained by the fermentation of fruit / fruit and water, or by distillation of wine 
(including wine lees). The above mentioned liquors must be distilled at less 
than 95% vol. 

(e) Liquors produced by adding alcohol, spirits, flavouring substance, 
colorants or water to liquors mentioned in above (d). Excluded from this 
provision are those in which the aggregate of the alcoholic contents of the 
liquors mentioned in above (d) is less than ten hundredth 10/100) of those of the 
liquors resulted from the addition of above enumerated substances. 

Paragraph 10 'Spirits' shall mean liquors other than those as listed from Paragraphs 3 

to 9, the extract of which must be less than 2g/100ml. 'Spirits' does not include 
sparkling liquors made in part fi-om malt other than those produced by the 
distillation of alcohol-containing substances made partly from malt. The same 
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exclusion shall apply in the next paragraph. 

Paragraph 11 'Liqueurs' shall mean liquors made from liquors and other substances 

such as saccharide (including liquors, but excluding those as stipulated in the 
government ordinances), the extract of which is not less than 2g/100ml 
(excluding liquors as listed from Paragraphs 3 to 9), and sparkling hquors made 
in part from malt, as well as the powdered one which can be dissolved to make a 
beverage with an alcoholic strength of not less than 1% vol. 

Article 4: 

The liquors of the categories as listed in the left column of the following 
table shall be split into the sub-categories described in the mid-column thereof, 
and the definition of each sub-category shall be shown at the right-column 
thereof." 



Category 


Sub-Categoiy 


Definition 


Shochu 


Shochu A 


Shochu which are distilled with a continuous 
still 


Shochu B 


Shochu other than Shochu A 



2. Tax Rates 

2.3 Pursuant to the Liquor Tax Law, liquors are taxed at the wholesale level. In the case of 
liquors made in Japan, the tax liability accrues at the time of shipment from the factory, and in 
the case of imported liquors, at the withdrawal from a customs-bonded area. As explained 
above, the Liquor Tax Law divides all liquors into ten categories, some of which are divided 
into sub-categories. Different tax rates are applied to each of the various tax categories and 
sub-categories defined by the Liquor Tax Law. The rates are expressed as a specific amount in 
Japanese Yen ("¥") per litre of beverage. For each category or sub-category, the Liquor Tax 
Law lays down a reference alcohol content per litre of beverage and the corresponding 
reference tax rate. For whisky, the reference rate uses an alcohol strength of 40 per cent; for 
spirits the alcohol strength is 37 per cent; for liqueurs the alcohol strength is 12 per cent; for 
both shochu sub-categories, an alcohol strength of 25 per cent is used. As a result, the liquors 
covered by the present dispute are subject to the following tax rates: 



Shochu A 



AlcohoUc Strength 


Tax Rate (per 1 kilolitre) 


(1) 25 to 26 degrees 


¥155,700 


(2) 26 to 31 degrees 


¥155,700 plus ¥9,540 for each degree above 25 
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(3) 31 degrees and above 


¥203,400 plus ¥26,230 for each degree above 30 


(4) 21 to 25 degrees 


¥155,700 minus ¥9,540 for each degree below 25 
(fractions are rounded up to 1 degree) 


(5) below 21 degrees 


¥108,000 



Shochu B 



Alcoholic Strength 


Tax Rate (per 1 kiloUtre) 


(1) 25 to 26 degrees 


¥102,100 


(2) 26 to 31 degrees 


¥102,100 plus ¥6,580 for each degree above 25 


(3) 31 degrees and above 


¥135,000 plus ¥14,910 for each degree above 30 


(4) 21 to 25 degrees 


¥102,100 minus ¥6,580 for each degree less than 25 
(fractions are rounded up to 1 degree) 


(5) below 21 degrees 


¥69,200 



Whisky 



Alcoholic Strength 


Tax Rate (per 1 kiloUtre) 


(1) 40 to 41 degrees 


¥982,300 


(2) 41 degrees and above 


¥982,300 plus ¥24,560 for every degree above 40 


(3) 38 to 40 degrees 


¥982,300 minus ¥24,560 for each degree below 40 
(fractions are rounded up to 1 degree) 


(4) below 38 degrees 


¥908,620 



Spirits 



Alcoholic Strength 


Tax Rate (per 1 kilolitre) 


(1) below 38 degrees 


¥367,300 


(2) 38 degrees and above 


¥367,300 plus ¥9,930 for each degree above 37 
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Liqueurs 



Alcoholic Strength 



Tax Rate (per 1 kilolitre) 



(1) below 13 degrees 



¥98,600 



(2) 13 degrees and above 



¥98,600 plus ¥8,220 for each degree over 12 



2.4 A special formula is applied to determine the rate apphcable to beverages having an 
alcohol content below 13 per cent or, in the case of "liqueurs", below 12 per cent (as a general 
rule, pre-mixes combining a liquor with water or with other non-alcoholic beverages). This 
formula yields the result that the tax rate per litre of pure alcohol levied on these beverages is 
the same as the tax per litre of pure alcohol that would be borne by a liquor of the same 
category at the legal standard strength. 

B. The 1987 Panel Report on Japan - Customs Duties, Taxes and Labelling 
Practices on Imported Wines and Alcoholic Beverages ("1987 Panel 
Report") 

2.5 In 1986, the Community requested consultations with Japan in respect of Japan's Liquor 
Tax Law, as it then existed. The consultations failed to resolve the matter and in 1987 a panel 
was established to consider, among others, the Community's claim that the Liquor Tax Law 
violated Article 111:2. 

2.6 As of 1987, the Liquor Tax Law divided the whisky/brandy category into whisky and 
brandy, and subdivided whisky into three grades, i.e.. Special Grade, First Grade and Second 
Grade. The category shochu was sub-divided into Groups A and B. Specific tax rates were 
provided for each category and sub-category of alcoholic beverages. In addition, an ad valorem 
tax was applicable to inter alia. Special, First and Second Grade whiskies where the price 
exceeded a certain threshold. This tax was not applicable to either shochu group. 

2.7 The 1987 Panel Report concluded that some aspects of the Liquor Tax Law were 
inconsistent with Article in:2, first and second sentences, and suggested that the 
CONTRACTING PARTIES recommend that Japan bring its taxes on whiskies, brandies, other 
distiUed spirits (such as gui and vodka), liqueurs, still wines and sparkling wines into 
conformity with its obhgations under the General Agreement. In particular, the Panel reached 
the following conclusions: 

"5.5 ... The Panel concluded that the ordinary meaning of Article ni:2 in its 
context and in the light of its object and purpose supported the past GATT 
practice of examining the conformity of internal taxes with Article 111:2 by 
determining, firstly, whether the taxed imported and domestic products are 
'like' or 'directly competitive or substitutable' and, secondly whether the 
taxation is discriminatory (first sentence) or protective (second sentence of 
Article 111:2). The Panel decided to proceed accordingly also in this case. 
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5.6 ... The Panel found that the following alcoholic beverages should be 
considered as "like products" in terms of Article 111:2 in view of their similar 
properties, end-uses and usually uniform classification in tariff nomenclatures: 
imported and Japanese-made gin; imported and Japanese-made vodka; imported 
and Japanese-made whisky (including all grades classified as 'whisky' in the 
Japanese Liquor Tax Law) and 'spirits similar to whisky in colour, flavour and 
other properties' as described in the Japanese Liquor Tax Law; imported and 
Japanese-made grape brandy (including all grades classified as 'brandy' in the 
Japanese Liquor Tax Law); imported and Japanese-made fruit brandy (including 
all grades classified as 'brandy' in the Japanese Liquor Tax Law); imported and 
Japanese-made 'classic' liqueurs (not including, for instance, medicinal 
liqueurs); imported and Japanese-made unsweetened still wine; imported and 
Japanese-made sparkling wines. 

5.7 The Panel did not exclude that also other alcohoUc beverages could be 
considered as 'like' products. Thus, even though the Panel was of the view that 
the 'likeness' of products must be examined taking into account not only 
objective criteria (such as composition and manufacturing processes of 
products) but also the more subjective consumers' viewpoint (such as 
consumption and use by consumers), the Panel agreed with the arguments 
submitted to it by the European Communities, Finland and the United States that 
Japanese shochu (Group A) and vodka could be considered as 'like' products in 
terms of Article 111:2 because they were both white/clean spirits, made of sinailar 
raw materials, and their end-uses were virtually identical (either as straight 
'schnaps' type of drinks or in various mixtures). Since consumer habits are 
variable in time and space and the aim of Article 111:2 of ensuring neutrality of 
internal taxation as regards competition between imported and domestic like 
products could not be achieved if differential taxes could be used to crystalhze 
consumer preferences for traditional domestic products, the Panel found that the 
traditional Japanese consumer habits with regard to shochu provided no reason 
for not considering vodka to be a "like" product. The Panel decided not to 
examine the 'likeness' of alcoholic beverages beyond the requests specified in 
the complaint by the European Communities (see ... ). The Panel felt justified in 
doing so also for the following reasons: Alcoholic drinks might be drunk 
straight, with water, or as mixes. Even if imported alcoholic beverages (e.g. 
vodka) were not considered to be 'Hke' to Japanese alcoholic beverages (e.g. 
shochu Group A), the flexibility in the use of alcohohc drinks and their common 
characteristics often offered an altemative choice for consumers leading to a 
competitive relationship. In the view of the Panel there existed - even if not 
necessarily in respect of all the economic uses to which the product may be put - 
direct competition or substitutability among the various distilled liquors, among 
various liqueurs, among unsweetened and sweetened wines, and among 
sparkling wines. The increasing imports of 'Western-style' alcoholic beverages 
into Japan bore witness to this lasting competitive relationship and to the 
potential products substitution through trade among various alcoholic beverages. 
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Since consumer habits vis-a-vis these products varied in response to their 
respective prices, their availability through trade and their other competitive 
inter-relationships, the Panel concluded that the following alcohohc beverages 
could be considered to be "directly competitive or substitutable products' in 
terms of Article 111:2, second sentence: 

imported and Japanese-made distilled liquors, including all grades of 
whiskies/brandies, vodka and shochu Groups A and B, among each 
other; 

imported and Japanese-made liqueurs among each other; 

imported and Japanese-noade unsweetened and sweetened wines among 
each other; and 

imported and Japanese-made sparkling wines among each other. 



5.9 a) ... The Panel concluded ... that (special and first grade) 
whiskies/brandies imported from the EEC were subject to internal Japanese 
taxes 'in excess of those applied ... to like domestic products' (i.e. first and 
second grade whiskies/brandies) in the sense of Article m:2, first sentence. 

b) ... The Panel concluded ... that ... the imposition of ad valorem taxes 
on wines, spirits and liqueurs imported from the EEC, which are considerably 
higher than the specific taxes on 'like' domestic wines, spirits and liqueurs, was 
inconsistent with Article 111:2, first sentence. 



d) ... The Panel concluded that this imposition of higher taxes on 
'classic' liqueurs and sparkling wines with higher raw material content was 
inconsistent with Article 111:2, first sentence. 



5.11 The Panel recalled its findings that distilled liquors, including all grades 
of shochu types A and B, were 'directly competitive or substitutable products' in 
terms of the interpretative note to Article 111:2 (see above paragraph 5.7). The 
Panel noted that shochu was not subject to ad valorem taxes and that the specific 
tax rates on shochu were many times lower than the specific tax rates on 
whiskies, brandies and other spirits. The Panel noted that, whereas under the 
first sentence of Article 111:2 the tax on the imported product and the tax on the 
like domestic product had to be equal in effect. Article 111:1 and 2, second 
sentence, prohibited only the application of internal taxes to imported or 
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domestic products in a manner 'so as to afford protection to domestic 
production'. The Panel was of the view that also small tax differences could 
influence the competitive relationship between directiiy competing distilled 
liquors, but the existence of protective taxation could be established only in the 
light of the particular circumstances of each case and there could be a de 
minimis level below which a tax difference ceased to have the protective effect 
prohibited by Article ni:2, second sentence. The Panel found that the following 
factors were sufficient evidence of fiscal distortions of the competitive 
relationship between imported distilled liquors and domestic shochu affording 
protection to the domestic production of shochu: 

the considerably lower specific tax rates on shochu than on imported 
whiskies, brandies and other spirits ... ; 

the imposition of high ad valorem taxes on imported whiskies, brandies 
and other spirits and the absence of ad valorem taxes on shochu; 

the fact that shochu was almost exclusively produced in Japan and that 
the lower taxation of shochu did 'afford protection to domestic 
production' (Article 111:1) ratiier than to the production of a product 
produced in many countries (say, butter) in relation to another product 
(say, oleomargarine, as in the example referred to by Japan in 
paragraph 3.11 above); 

the mutual substitutability of these distilled liquors, as illustrated by the 
increasing imports into Japan of 'Western-style' distilled liquors and by 
the consumer use of shochu blended in various proportions with whisky, 
brandy or other drinks. 

Since it has been recognized in GATT practice that Article in:2 protects 
expectations on the competitive relationship between imported and domestic 
products rather than expectations on trade volumes (see L/6175, 
paragraph 5.1.9), the Panel did not consider it necessary to examine the 
quantitative trade effects of this considerably different taxation for its conclusion 
that the application of considerably lower intemal taxes by Japan on shochu tiian 
on other directiy competitive or substitutable distilled liquors had 
trade-distorting effects affording protection to domestic production of shochu 
contrary to Article HI: 1 and 2, second sentence. 



5.13 ... The Panel noted the Japanese submission that, for instance, the 
grading system for whisky was 'based on the circumstances of production and 
consumption of whiskies in Japan', and that generally 'taxes on liquors are 
levied according to the tax-bearing ability on the part of consumers of each 
category of liquor'. The Panel was of the view that the use of product and tax 
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differentiations with the view of maintaining or promoting certain production 
and consumption patterns could easily distort price-competition among like or 
directly competitive products by creating price differences and price-related 
consumer preferences which would not exist in case of non-discriminatory 
internal taxation consistent with Article 111:2. The Panel noted that the General 
Agreement did not make provision for such a far-reaching exception to 
Article 111:2, and that the concept of "taxation according to tax-bearing ability of 
prospective consumers" of a product did not offer an objective criterion because 
it relied on necessarily subjective assumptions about future competition and 
inevitably uncertain consumer responses. The Panel was of the view that a 
national policy of 'taxation according to tax-bearing ability' did not necessitate 
discriminatory or protective taxation of imported products and could be pursued 
by each contracting party in many ways in compliance with Article 111:2. A 
national policy of promoting the domestic production of certain goods could 
Hkewise be pursued in conformity with the General Agreement (e.g., by means 
of production subsidies) without discriminatory or protective taxation of 
imported goods. The Panel concluded therefore from the text, system and 
objectives of the General Agreement that, even though each contracting party 
retained broad freedom as to its internal tax policy also in respect of its internal 
taxation of goods, the General Agreement did not provide for the possibiUty of 
justifying discriminatory or protective taxes inconsistent with Article ni:2 on 
the ground that they had been introduced for the purpose of 'taxation according 
to tiie tax-bearing abihty' of domestic consumers of imported and directiy 
competitive domestic liquors."^ 

2.8 On 2 February 1989, the Government of Japan informed the CONTRACTING 
PARTIES that the ad valorem tax and the grading system had been abolished, resulting in a 
single rate for all grades of whisky/brandies, and that the existing differences in taxation of 
whisky/brandies and shochu had been considerably reduced by decreasing the specific tax rate 
for whisky/brandies and raising that on shochu. According to Japan, these changes had been 
instituted "with a view to implementing the recommendations adopted by the GATT Council on 
10 November 1987 on the basis of the panel report on the Japanese customs duties, taxes and 
labelling practices on imported wines and alcoholic beverages"."^ Also in 1989, an interim 
measure was intioduced under the Special Taxation Measures Law to ease the adjustment pain 
for small scale manufacturers of shochu up to an annual ceiling of 1,300 kl. Under the measure 
which was to expire within 5 years, small producers are eligible for a 30 per cent reduction in 
the liquor tax they pay for the first 200 kl of the products they produce. On 1 May 1994, the 
Liquor Tax Law was further amended to raise tax rates on shochu and on spirits, while tax rates 
on whisky remained unchanged. The appHcation of the interim measure under the Special 
Taxation Measures Law was also extended by 3 years at the same time. 



^ Panel Report on "Japan - Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic Beverages", 
adopted on 10 November 19877, BISD 34S/83. 

*FoUow up on the panel report on "Japan - Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic 
Beverages", communication by Japan dated 27 January 1989, circulated on 2 February 1989, GATT Document L/6465. 
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III. CLAIMS OF THE PARTIES 

The three complaining parties, namely the Community, Canada and the United States 
submitted the following claims against Japan: 

3.1 The Community claimed that since "spirits" (in particular vodka, gin, (white) rum, 
genever) are like products to the two categories of shochu, the Liquor Tax Law violates GATT 
Aiticle ni:2, first sentence, by applying a higher tax rate on the category of spirits than on each 
of the two like products, namely, the two sub-categories of shochu. In the altemative, in the 
event that all or some of the Uquors falling within the category of spirits (mentioned above) 
were found by the Panel not to be hke products to shochu within the meaning of the fust 
sentence of Article 111:2, the Community claimed that the Liquor Tax Law violates Article 111:2, 
second sentence, by applying a higher tax rate on all or some of the liquors falling within the 
category of spirits than on each of the two directly competitive and substitutable products, the 
two sub-categories of shochu. The Community further claimed that since whisky/brandy and 
liqueurs are also "directly competitive and substitutable products" to both categories of 
"shochu", the Liquor Tax Law violates Article 111:2, second sentence of GATT 1994, by 
applying a higher tax rate on the categories of whisky/brandy and liqueurs than on each of the 
two sub-categories of shochu. 

3.2 Canada claimed that whisky is a "directly competitive and substitutable product" to 
both categories of "shochu", that by applying a higher tax rate on the categories of 
whisky/brandy than on each of the two sub-categories of shochu, the Liquor Tax Law distorts 
the relative prices of whisky and shochu, that in so doing the Liquor Tax Law distorts consumer 
choice between these categories of alcoholic beverages and thus distorts their competitive 
relationship. Canada claimed that consequently, the Liquor Tax Law is inconsistent with 
Article m:2, second sentence, of GATT 1994. 

3.3 The United States claimed that the Japanese tax system applicable to distilled spiiits 
has been devised so as to afford protection to production of shochu. For this reason and 
because "white spirits" and "brown spirits" have similar physical characteristics and end-uses, 
the United States claimed that "white spirits" and "brown spirits" are "like products" in the 
sense of the first sentence of Article 111:2, and therefore the difference in tax treatment between 
shochu and vodka, rum, gin, other "white spirits", whisky/brandy and other "brown spirits" is 
inconsistent with Article 111:2, first sentence. If the Panel were not able to make such a finding, 
the United States requested, in the altemative, that the Panel find that all "white spirits" are 
"like products" in terms of Article 111:2 furst sentence, and that all distilled spirits are "directly 
competitive and substitutable" in terms of Article 10:2, second sentence for the same reasons. 
The United States concluded that irrespective of the legal analysis the Panel adopts, the Liquor 
Tax Law should be found to be inconsistent with Article 111:2. 

3.4 The defending party, Japan, responded to the claims from the three complaining 
parties. Japan claimed that the purpose of the tax classification under the Liquor Tax Law is 
not to afford protection and does not have the effect of protecting domestic production. 
Therefore, Japan argued tiiat the Liquor Tax Law does not violate Article 111:2. According to 
Japan, spirits, whisky/brandy and liqueiurs are not "like products" to either category of shochu. 
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within the meaning of Article 111:2, first sentence, nor are they "directly competitive and 
substitutable products" to shochu, within the meaning of Article m:2, second sentence. 
Consequently, Japan claimed that the Liquor Tax Law cannot violate Article 111:2. 

[Parties' arguments in Section IV deleted from this version] 
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V. INTERIM REVIEW 

5.1 On 28 May 1996, Japan, United States and Canada requested the Panel to review, in 
accordance with Article 15.2 of the DSU, precise aspects of the interim report that had been 
issued to the parties on 20 May 1996; Japan and the United States requested the Panel to hold a 
meeting for that purpose. The Panel met with the parties on 6 June 1996 to hear their 
arguments concerning the interim report. The Panel carefuUy reviewed the arguments 
presented by the parties. 

5.2 In approaching the interim review stage, the Panel drew guidance from Article 15.2 
DSU which states that "a party may submit a written request for the panel to review precise 
aspects of the interim report prior to circulation of the final report to the Members". Whilst the 
Panel was willing to approach the interim review stage with the broadest possible interpretation 
of Article 15.2 DSU, it was of tiie view that the purpose of the review meeting is not to provide 
the parties with an opportunity to introduce new legal issues and evidence, or to enter into a 
debate with the Panel. In the view of the Panel, the purpose of the interim review stage is to 
consider specific and particular aspects of the interim report. Consequently, the Panel 
addressed the entire range of such arguments presented by the parties which it considered to be 
sufficiently specific and detailed. 

5.3 The United States submitted to the Panel and the parties at the review meeting copies of 
press reports relating to the interim report. After a brief discussion on the need to maintain 
confidentiality, the Panel appealed and all parties to the dispute agreed, on the utmost 
importance of maintaining confidentiality so as to preserve the credibility and integrity of the 
dispute settlement process. 

5.4 With respect to the legal status of adopted panel reports, the United States argued that 
nothing in GATT 1994 modified the status they had enjoyed under GATT 1947 and that they 
thus should not be considered as subsequent practice in the sense of Article 31 of the Vienna 
Convention on the Law of the Treaties (VCLT). The Panel drew the attention of the United 
States to paragraph 6.10 of the report. In order to clarify its position, the Panel introduced 
some drafting modifications in the panel report. 

5.5 In respect of the discussion of Article 111:2 in the interim report, both Japan and the 
United States argued that the Panel should not have rejected their approach according to which 
the benchmark to evaluate whether domestic legislation is in breach of the obligations 
contained in Article m:2 is the aim-and-effect test that they felt had its basis in the phrase "so 
as to afford protection" in Article 111:1. The Panel took note of the arguments of the United 
States and Japan which had been the subject of detailed and serious considerations throughout 
its deliberations, but for the reasons spelled out in paragraph 6.1 Iff. the Panel decided not to 
take any further action in this respect. 
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5.6 Japan argued that with respect to Article 111:2, the Panel's overall approach would lead 
to findings of violations of Article ni:2 by virtually all tax distinctions. The Panel could not 
subscribe to Japan's position. The Panel reiterated that its task was circumscribed by its terms 
of reference which required it to review the consistency of the Japanese taxation system with 
respect to certain alcoholic beverages vis-a-vis Japan's obligation under Article 111:2. The 
Panel consequently limited its conclusions to the subject-matter circumscribed by its terms of 
reference. 

5.7 In respect of the Panel's discussion on "like products", Japan argued that under the 
Harmonized System (HS) nomenclature shochu and vodka no longer appear under the same 
heading. The Panel took note of the statement and, whilst not sharing the legal conclusion by 
Japan, the Panel proceeded to make certain drafting changes in paragraph 6.22 in order to 
clarify its point of view. 

5.8 Japan argued that the tax/price ratio for domestic shochu A is higher than that for 
imported vodka, and, consequently, shochu A should be excluded from the Panel's finding in 
paragraph 6.27 that Japan violated its obligation under Article 111:2, first sentence. The Panel 
did not share this opinion but felt that it should further explain its position. The additional 
discussion by the Panel of this point is reflected in paragraph 6.25. 

5.9 In respect of the distinction between "like products" on the one hand, and, "directly 
competitive or substitutable products" on the other, the United States argued that the Panel did 
not offer any clear distinguishing criteria between the two categories. In response, the Panel 
expanded its analysis of this distinction in paragraph 6.23. 

5.10 The United States argued that the Panel did not offer any useful criteria concerning the 
interpretation of the term "dissimilar taxation" that the Panel uses in the report. More 
particularly, the United States argued that the Interpretative Note ad Article m, second 
paragraph, contained language that could be considered as a necessary condition in order to 
establish a violation of Article 111:2, second sentence, but that it was questionable whether the 
same language could be considered as sufficient for the same purpose. The Panel added 
language in paragraph 6.33 to address this argument. 

5.11 Japan argued that the complainants did not offer any evidence on liqueurs and that, 
consequently, liqueurs should be excluded from the findings in paragraph 6.33 that Japan 
violated its obligations under Article ni:2, second sentence. The Panel was not persuaded by 
the arguments advanced by Japan but added language in paragraph 6.28 in order to clarify the 
Panel's position. 

5.12 The United States argued that the Panel's analysis of the phrase "directly competitive or 
substitutable products" established a requirement to show adverse trade effects as a condition 
for establishing a violation of Article m. The Panel added language in paragraph 6.33 to make 
it clear that it follows Hie reasoning and the conclusions of previous panel reports on this issue 
and that the Panel felt that there is no need to examine trade effects in the context of Article m, 
since Article m deals with conditions of competition. A factual determination of whether two 
products are directly competitive or substitutable is a necessary precondition in order to apply 
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the legal test of dissimilar taxation. In the Panel's view, this determination takes place in the 
marketplace and does not mean at all that Article m has been made subject to an effects test. 

5.13 Japan requested the Panel to suggest specific ways to bring its measures into 
compliance with its obhgations under Article m:2. The Panel recalled its recommendation in 
paragraph 7.2, which is consistent with Article 19 DSU, that Japan bring its measures into 
compliance with the provisions of Article 111:2. 

5.14 With regard to some other issues raised by the United States, the Panel recalled that the 
only panel report that contains an analysis of "like products" similar to that of 1992 Malt 
-Rpvp.rfigp.s is an unadopted panel report that had followed the same reasoning. The Panel also 
recalled its findings in paragraph 6.21 where it stated that a product's description in a tariff 
binding is an "important criterion for confirming likeness" and that "this does not mean that the 
determination of whether products are 'like' should be based exclusively on the definition of 
products for tariff bindings". 

5.15 Japan, the United States and Canada made a number of suggestions concerning 
language changes that the Panel accepted and introduced in its final report. 

5.16 In respect of the interim report's descriptive section, Japan suggested further changes 
which the Panel took into account in re-examining that part of the report. The Panel revised the 
descriptive section of the final report where it accepted the need for these changes. 



VI. FINDINGS 

A. Claims of the Parties 

6.1 The Community requests the Panel to find that vodka, gin, (white) rum, genever and 
shochu are hke products and that Japan, by taxing the other four products in excess of shochu 
violates Article ni:2, first sentence. In the event that the Panel does not find the 
aforementioned products to be like products, the Community requests the Panel to find that they 
are directly competitive and substitutable products and that Japan, by taxing vodka, gin, (white) 
rum and genever higher than shochu has failed to observe its obligations under Article 111:2, 
second sentence. The Community further requests the Panel to find that whisky, brandy, 
hqueurs and shochu are directly competitive and substitutable products and that Japan, by 
taxing the first three products higher than the latter, violates its obligations under Article 111:2, 
second sentence. 

6.2 Canada requests the Panel to find that whisky, brandy, other distilled alcoholic 
beverages, and hqueurs on the one hand, and shochu, on the other, are directly competitive and 
substitutable products and that Japan by taxmg the former higher than the latter violates its 
obligations under Article 111:2, second sentence. 

6.3 The United States requests the Panel to find that white and brown spirits are like 
products in the sense of Article m:2, first sentence, and, therefore, that the difference in tax 
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treatment by Japan between shochu and vodka, gin, rum and other white spirits, as weU as 
whisky, brandy and other brown spirits, is inconsistent with Article m:2, first sentence. If the 
Panel is not able to make such a finding, the United States request, in the altemative, that the 
Panel find that all white spirits are like products in terms of Article 111:2, first sentence, and that 
all distilled spirits are directly competitive and substitutable products in terms of Article 111:2, 
second sentence. In the latter case, the United States requests the Panel to find that the 
difference in taxation by Japan under its Liquor Tax Law in favour of shochu materially alters 
the conditions of competition between shochu and other distilled spirits and that Japan thus 
violates its obligations under Article in:2, second sentence. The United States further claims 
that the smaU-volume producer exemption from excise taxes provided under Japan's Taxation 
Special Measures Law is limited to Japanese producers and that Japan thus fails to respect its 
obligations under Article 111:2, first sentence. 

6.4 Japan requests the Panel to find that its taxation system does not violate Article HI. 
Japan claims that the purpose of the tax classification under the Liquor Tax Law is not to afford 
protection and does not have the effect of protecting domestic production. Japan further argues 
that spirits, whisky/brandy and liqueurs are not "like products" to either category of shochu, 
within the meaning of Article ni:2, first sentence, nor are they "directly competitive or 
substitutable products" to shochu, within the meaning of Article in:2, second sentence. FinaUy, 
Japan requests the Panel to reject the claim by the United States with respect to its Taxation 
Special Measures Law because it lies outside the terms of reference of the Panel. 



B. Preliminary Finding 

6.5 The Panel first turned to the United States' claim with respect to the Japanese Taxation 
Special Measures Law. The Panel noted that Japan argued that the claim of the United States is 
not part of the terms of reference of the Panel. The Panel further noted that its terms of 
reference, foUowing from Articles 7 and 11 DSU, are circumscribed in WT/DS8/6, WT/DSlO/6 
and WT/DSll/3. The Panel noted that no mention of the Japanese Taxation Special Measures 
Law is included in WT/DS8/6, WT/DSlO/6 and WT/DSll/3. The Panel concluded that its 
terms of reference do not permit it to entertain the claim of the United States with respect to the 
Japanese Taxation Special Measxjies Law and it proceeded, therefore, to examine the other 
claims. 



C. Main Findings 

6.6 The Panel noted that the complainants are essentially claiming that the Japanese Liquor 
Tax Law is inconsistent with GATT Article in:2 (hereinafter "Article m:2"). Article in:2 
reads: 

"The products of the territory of any contracting party imported into the territory 
of any other contracting party shall not be subject, directly or mdirectly, to 
internal taxes or other internal charges of any kind in excess of those applied, 
directly or indirectly, to like domestic products. Moreover, no contracting party 
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shall otherwise apply internal taxes or other internal charges to imported or 
domestic products in a manner contrary to the principles set forth in paragraph 

GATT Article HI: 1 (hereinafter "Article HI: 1), which is referred to in Article m:2, reads: 

"The contracting parties recognize that internal taxes and other intemal charges, 
and laws, regulations and requirements affecting the intemal sale, offering for 
sale, purchase, transportation, distribution or use of products, and intemal 
quantitative regulations requiring the mixture, processing or use of products in 
specified amounts or proportions, should not be applied to imj)orted or domestic 
products so as to afford protection to domestic production*". 

In addition, the Panel noted that there is an Interpretative Note ad Article m. Paragraph 2, 
which is relevant to this case. The Note reads: 

"A tax conforming to the requirements of the first sentence of paragraph 2 

would be considered to be inconsistent with the provisions of the second 
sentence only in cases where competition was involved between, on the one 
hand, the taxed product and, on the other hand, a directly competitive or 
substitutable product which was not similarly taxed". 

The Panel noted that the Interpretative Note ad Article HI, Paragraph 2, is contained in Annex I 
to GATT 1994. The Panel noted, in this respect, that Article XXXIV of GATT 1994 provides: 

"The annexes to this Agreement are hereby made an integral part of this 
Agreement". 



1. General Principles of Interpretation 

6.7 The Panel understood the dispute among the parties over the appropriate legal analysis 
to be applied in this case reqviired it to interpret the wording of Article in:2. The Panel recalled 
that Article 3:2 DSU states: 

"... The Members recognize that [the WTO dispute settlement system] serves to 
preserve the rights and obligations of Members under the covered agreements, 
and to clarify the existing provisions of those agreements in accordance with 
customary rules of interpretation of public international law". 

The Panel noted that the "customary rules of interpretation of pubUc international law" are 
those incorporated in the Vienna Convention on the Law of Treaties (VCLT). GATT panels 



" The asterisk in Article ni:2 refers to the Interpretative Note ad Article m. Paragraph 2 that is quoted infra. 
**Ihe asterisk in Article HI: 1 refers to flie Interpretative Note ad Article m. Paragraph 1 that is not quoted because it refers to 
an unrelated issue. 
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have previously interpreted the GATT in accordance with the VCLT.*^ The Panel noted that 
Article 3:2 DSU in fact codifies this previously-established practice. The Panel also noted that 
there is no disagreement among tiie parties to proceed on this basis. 

6.8 In the view of the Panel, Articles 31 and 32 VCLT provide the relevant criteria in the 
hght of which Article 111:2 should be interpreted. The Panel recalled that Articles 31 and 32 
VCLT state: 

"Article 31 General rule of interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light of 
its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in 
addition to the text, includiag its preamble and annexes: 

(a) any agreement relating to fhe treaty which was made between aU the 
parties in connection with the conclusion of the treaty; 

(b) any instrument which was made by one or more parties in connection 
with the conclusion of the treaty and accepted by the other parties as an 
instrument related to the treaty. 

3. There shall be taken into account together with the context: 

(a) any subsequent agreement between the parties regarding the 
interpretation of the treaty or the application of its provisions; 

(b) any subsequent practice in the application of the treaty which establishes 
the agreement of the parties regarding its interpretation; 

(c) any relevant rules of international law applicable in the relations 
between the parties. 

4. A special meaning shall be given to a term if it is established that the parties 

so intended. 

Article 32 Supplementary means of interpretation 

Recourse may be had to supplementary means of interpretation, including the 
preparatory work of the treaty and the circumstances of its conclusion, in order 

^' See, for example, the panel report on "Japan - Customs Duties, Taxes and Labelling Practices on Imported Wines and 
Alcoholic Beverages", adopted on 10 November 1987, BISD 34S/83 (hereinafter "the 1987 Panel Report"); see also the panel 
report on "EC - Imposition of Anti-dumping Duties on Imports of Cotton Yam From Brazil", ADP/137, adopted on 30 October 
1995, paras. 540ff.; see also the AppeUate Body report on "United States - Standards for Reformulated and Conventional 
Gasoline", WT/DS2/AB/R, adopted on 20 May 1996. 
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to confirm the meaning resulting firom the application of article 31, or to 
determine the meaning when the interpretation according to article 31: 

(a) leaves the meaning ambiguous or obscure; or 

(b) leads to a result which is manifestly absurd or unreasonable". 

6.9 Consequently, the Panel concluded that the starting point of an interpretation of an 
international treaty, such as the General Agreement on Tariffs and Trade 1994, in accordance 
with Article 31 VCLT, is the wording of the treaty. The wording should be interpreted in its 
context and in the light of the object and the purpose of the treaty as a whole and subsequent 
practice and agreements should be taken into account. Recourse to supplementary means of 
interpretation should be made exceptionally only under the conditions specified in Article 32 
VCLT. The Panel noted that none of the parties to the present dispute argued that recourse to 
supplementary means of interpretation was necessary. 

6.10 In this respect, the Panel noted that no formal subsequent agreement as to the 
interpretation of Article ni:2 exists among the WTO Members. The Panel noted that other 
GATT and WTO panels have interpreted Article in and lhat panel reports adopted by the 
GATT CONTRACTING PARTIES and the WTO Dispute Settlement Body constitute 
subsequent practice in a specific case by virtue of the decision to adopt them. Article l(b)(iv) 
of GATT 1994 provides institutional recognition that adopted panel reports constitute 
subsequent practice. Such reports are an integral part of GATT 1994, since they constitute 
"other decisions of the CONTRACTING PARTIES to GATT 1947". The Panel noted that 
Article 1(b) (iv) does not provide a hierarchy among "other decisions of the CONTRACTING 
PARTIES to GATT 1947". Moreover, the Panel noted that the panel report on "European 
Economic Community - Restrictions on Imports of Dessert Apples - Complaint by Chile" 
(hereinafter "the 1989 Panel") had concluded that: 

"...It would take into account the 1980 Panel report and the legitimate 
expectations created by the adoption of this report, but also other GATT 
practices and panel reports adopted by the CONTRACTING PARTIES and the 
particular circumstances of this complaint. The Panel, tiierefore, did not feel it 
was legally bound by all the details and legal reasoning of the 1980 Panel 
report". 

As a consequence, the 1989 Panel independently examined whether certain EEC measures 
restricted the marketing of products and reached a different conclusion than had the 1980 
Panel.^^ In light of the foregoing, the Panel was of the view that panel reports adopted by the 
CONTRACTING PARTIES constitute subsequent practice in a specific case and as such have 
to be taken into account by subsequent panels dealing with the same or a similar issue. The 
Panel noted, however, that it does not necessarily have to foUow their reasoning or results. The 



^¥anel report adopted on 22 June 1989. BISD 36S/93, para. 12.1. 

^^See flie panel report on "EEC - Restrictions on Imports of Apples from Chile", adopted on 10 November 1980, BISD 
27S/98. 
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Panel further noted that unadopted panel reports have no legal status in the GATT or WTO 
system since they have not been endorsed through decisions by the CONTRACTING 
PARTIES to GATT or WTO Members. Thus, the Panel decided that it did not have to take 
them into account as they do not constitute subsequent practice. In the Panel's view, however, a 
panel could nevertheless find useful guidance in the reasoning of an unadopted panel report that 
it considered to be relevant. 



2. Article III 

6.11 The Panel proceeded on the basis of the interpretative rule of the VCLT by turning first 
to the wording of Article ni:2. The Panel noted that Article ni:2 is concerned with two 
different factual situations: Article 111:2, first sentence, is concerned with the treatment of like 
products, whereas Article 111:2, second sentence, is concerned with the treatment of directly 
competitive or substitutable products, i.e., products other than like products, since no mention 
of like products is made in Article 111:2, second sentence. In the Panel's view, the inclusion of 
the words "moreover" and "otherwise" in the second sentence of Article 111:2 makes this point 
clear. The Interpretative Note ad Article 111:2 further clarifies this distinction by providing an 
example where the first sentence of Article 111:2 is not violated whereas the second is, thus 
confirming the existence of two distinct obligations in Article 111:2. 

6.12 The Panel, having established the basis for interpretation of Article 111:2, turned to an 
examination of its elements. The Panel noted that while Article 111:2, second sentence, contains 
a reference "to the principles set forth in paragraph 1", no such reference is contained in Article 
in:2, first sentence. The Panel recalled that according to Article 111:1, WTO Members 
recognize that domestic legislation "should not be appUed ... so as to afford protection to 
domestic production". In this context, the Panel felt that it was necessary to examine the 
relationship between Article in:2 and Article EI:!. The Panel noted that the latter contains 
general principles concerning the imposition of internal taxes, intemal charges, and laws, 
regulations and requirements affecting the tieatinent of imported and domestic products, while 
the former provides for specific obligations regarding intemal taxes and intemal charges. The 
words "recognize" and "should" in Article ELI, as well as the wording of Article 111:2, second 
sentence, ("the principles"), make it clear that Article 111:1 does not contain a legally binding 
obligation but rather states general principles. In contrast, the use of tiie word "shall" in Article 
m:2, botii sentences, makes it clear that Article ni:2 contains two legally binding obligations. 
Consequently, the starting point for an interpretation of Article 111:2 is Article 111:2 itself and 
not Article HI: 1. Recourse to Article HI: 1, which constitutes part of the context of Article 111:2, 
will be made to the extent relevant and necessary. 

6.13 The Panel then turned to other contextual elements that have to be taken into account, as 
required by Article 31 VCLT. The Panel noted in this respect the relationship between Articles 
n and m of GATT 1994. The Panel concluded, as had previous panels that dealt with the same 
issue, that one of the main purposes of Article m is to guarantee that WTO Members will not 
undermine tiirough intemal measures their commitments under Article II. The Panel noted in 
this respect that an adopted panel report that had dealt with this issue had stated that: 
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"... one of the basic purposes of Article IQ was to ensiire that the contracting 
parties' internal charges and regulations were not such as to frustrate the effect 
of tariff concessions granted under Article IE 

The Panel further took note of the fact that another adopted panel report concluded on the same 

issue that: 

"...The most-favoured-nation requirement in Article I, and also tariff bindings 
under Article H, would become ineffective without the complementary 
prohibition in Article HI on the use of internal taxation and regulation as a 
discriminatory non-tariff trade barrier",^ 



3. Article 111:2, First Sentence 
a) Overview 

6.14 In light of the foregoing, the Panel then proceeded to an analysis of how the legal 
obligations imposed by Article 111:2, first sentence, should be interpreted. In this context, the 
Panel recalled the divergent views of the parties to the dispute: the Panel noted that, with 
respect to like products, the Conununity essentially argued in favour of a two-step procedure 
whereby the Panel should establish first whether the products in question are hke and, if so, 
then proceed to examine whether taxes imposed on foreign products are in excess of those 
imposed on like domestic products. The Community had stated that physical characteristics of 
the products concerned, tiheir end-uses, as well as consumer preferences could provide relevant 
criteria for the Panel to judge whether the products concerned were like. The Panel noted in 
this respect, that complainants have the burden of proof to show first, that products are like and 
second, that foreign products ai'e taxed in excess of domestic ones. 

6.15 The Panel further took note of the statements by Japan that essentially argued that the 
Panel should examine the contested legislation in the hght of its aim and effect in order to 
determine whether or not it is consistent with Article 111:2. According to this view, in case the 
aim and effect of the contested legislation do not operate so as to afford protection to domestic 
production, no inconsistency with Article m:2 can be established. The Panel further took note 
of the statement by the United States that essentially argued that, in determining whether two 
products that were taxed differently under a Member's origin-neutral tax measure were 
nonetheless "like products" for the purposes of Article 111:2, the Panel should examine not only 
the similarity in physical characteristics and end-uses, consumer tastes and preferences, and 
tariff classifications for each product, but also whether the tax distinction in question was 
"applied ... so as to afford protection to domestic production": that is, whether the aim and 
effect of that distinction, considered as a whole, was to afford protection to domestic 
production. According to this view, if the tax distinction in question is not being applied so as 



^^See the panel report on "Canada - Import, Distribution and Sale of Certain Alcoholic Mnks by Provincial Marketing 
Agencies", adopted on 18 February 1992, BISD 39S/27, paras. 5.30 - 5.31. 

^^See the panel report on "United States - Measures Affecting Alcoholic and Malt Beverage", adopted on 19 June 1992, 
BISD 39S/206, para. 5.9 (the "1992 M?)lt Beverages" report). See also the discussion in para. 6.21. 
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to afford protection to domestic production, the products between which the distinction is 
drawn are not to be deemed "like products" for the purpose of Article 111:2. The Panel noted 
that the United States and Japan reached opposite results by applying essentially the same test. 
Japan concluded that its legislation did not have the aim or effect of affording protection, while 
the United States concluded that the categorization made in that legislation did have such an 
aim and effect. Lastly in this context, the Panel noted that the United States also argued that 
independently of the legal test chosen and applied, the Panel should find that Japan in this case 
is in violation of its obligations under Article 111:2. It was also the view of Japan that 
independently of the legal test chosen and applied, the Panel should find that Japan is not in 
violation of its obligations under Article 111:2. 

6.16 The Panel first turned to the test proposed by Japan and the United States. The Panel 
noted, in this respect, that the proposed aim-and-effect test is not consistent with the wording of 
Article 111:2, first sentence. The Panel recalled that the basis of the aim-and-effect test is found 
in the words "so as to afford protection" contained in Article 111:1.®^ The Panel further recalled 
that Article 111:2, first sentence, contains no reference to those words. Moreover, the adoption 
of the aim-and-effect test would have important repercussions on the burden of proof imposed 
on the complainant. The Panel noted in this respect that the complainants, according to the 
aitn-and-effect test, have the burden of showing not only the effect of a paiticular measure, 
which is in principle discemible, but also its aim, which sometimes can be indiscemible. The 
Panel also noted that very often there is a multiplicity of aims that are sought through enactment 
of legislation and it would be a difficult exercise to determine which aim or aims should be 
determinative for applying the aim-and-effect test.*' Moreover, access to the complete 
legislative history, which according to the arguments of the parties defending the aim-and-effect 
test, is relevant to detect protective aims, could be difficult or even impossible for a 
complaining party to obtain. Even if the complete legislative history is available, it would be 
difficult to assess which kinds of legislative history (statements in legislation, in official 
legislative reports, by individual legislators, or in hearings by interested paities) should be 
primarily determinative of the aims of the legislation.^* The Panel recalled in this respect the 
argument by the United States that the aim-and-effect test should be applicable only with 
respect to origin-neutral measures. The Panel noted that neither the wording of Article 111:2, 
nor that of Article 111:1 support a distinction between origin-neutral and origin-specific 



** See paras. 4.16-4.19 and 4.24ff. of flie Descriptive Part. 

^^The Panel noted, in this respect, an interesting parallel with the legal status of "supplementary means" of interpretation of 
treaties - that comprise preparatory work ~ and their relevance for interpreting treaties. The Panel noted that according to 
Article 32 VCLT recourse to supplementary means of interpretation is required only as an exception in specific circumstances. 
The Panel noted in this respect the commentary of the International Law Commission: "The Commission considered that the 
exception must be strictly limited, if it is not to weaken unduly the authority of the ordinary meaning of the terms." The Panel 
further noted the statement of the International Law Commission that "...the preparatory work-does not, in consequence, have 
the same authentic character as an element of interpretation, however valuable it may sometimes be in throwing Ught in the 
expression of the agreement in the text. Moreover, it is beyond question that the records of treaty negotiations are in many cases 
incomplete or misleading, so that considerable discretion has to be exercised in determining their value as an element of 
interpretation. D. Rauschning and R.G. Wetzel, The Vienna Convention on the Law of Treaties, Travaux Preparatoires 
(Frankfurt: Alfred Metzner Verlag, 1978), pp. 255, 252. The Panel noted that considerable differences exist between 
preparatory work of international treaties and preparatory work of domestic legislation that preclude the automatic transposition 
of the reasoning of the International Law Commission to the case before it. Nevertheless, in the Panel's view, the analysis and 
reasoning of the International Law Commission could be relevant even in the context of preparatory work of domestic 
legislation. 

*^See para. 4.17 of the Descriptive Part. 
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measures. 

6.17 The Panel further noted that the list of exceptions contained in Article XX of GATT 
1994 could become redundant or useless because the aim-and-effect test does not contain a 
definitive list of grounds justifying departure from the obligations that are otherwise 
incorporated in Article m.^' The purpose of Article XX is to provide a list of exceptions, 
subject to the conditions that they "are not appUed in a manner which would constitute a means 
of arbitrary or unjustifiable discrimination between countries where the same conditions 
prevail, or a disguised restriction of international trade", that could justify deviations from the 
obhgations imposed under GATT. Consequently, in principle, a WTO Member could, for 
example, invoke protection of health in the context of invoking the aim-and-effect test. The 
Panel noted that if this were the case, then the standard of proof estabhshed in Article XX 
would effectively be circumvented. WTO Members would not have to prove that a health 
measure is "necessary" to achieve its health objective.^" Moreover, proponents of the aim-and- 
effect test even shift the burden of proof, arguing that it would be up to the complainant to 
produce a prima facie case that a measure has both the aim and effect of affording protection to 
domestic production and, once the complainant has demonstrated that this is the case, only then 
would the defending party have to present evidence to rebut the claim.^' In sum, the Panel 
concluded that for reasons relating to the wording of Article III as well as its context, the aim- 
and-effect test proposed by Japan and the United States should be rejected. 

6.18 The Panel turned at this point to the relevance of the two GATT panel reports that, 
according to the arguments of Japan and the United States, have espoused the aim-and-effect 
test. With respect to the panel report on "United States - Taxes on Automobiles" ( TIS Auto 
laxes)^^, the Panel noted that the report remains unadopted and that, for the reasons stated in 
paragraph 6.10, it did not have to take it into account since it does not constitute subsequent 
practice. At any rate, for the reasons mentioned in paragraphs 6.16 and 6.17, the Panel was not 
persuaded by the reasoning contained in the panel report on TTS Auto Taxes . With respect to 
the 1992 Malt Rp.vp-rage.s report, the Panel first noted that it interpreted the term "like product" 
as it appears in Article 111:2 in a manner largely consistent with the interpretation of the 1987 
Panel Report that had previously interpreted the same term. The Panel noted that the 1992 Malt 
Ttp.vpragfts report, when interpreting the term "Uke product", took into account the product's 
end-uses, consumer tastes and habits, and the product's properties, nature and quality. 
However, the 1992 Malt Rpvp.rage.s report also considered whether product differentiation is 
being made "so as to afford protection to domestic producti.on".^^ The Panel was not in a 
position to detect how the 1992 Malt Rp.vf rage.R panel weighed the different criteria that it took 
into account in order to determine whether tiie products in dispute were like. In tiie Panel's 
view, however, an interpretation of the term "like product" as it appears in Article 111:2, first 



*'ln this context, the Panel noted that the AppeUate Body in its report on "United States - Standards for Reformulated and 
Conventional Gasoline", noted that "one of the corollaries of flie 'general rule of inteipretation' in flie Vienna Convention is that 
interpretation must give meaning and effect to all fee terms of a treaty. An interpreter is not free to adopt a reading that would 
result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility". WT/DS2/AB/R, at p.23. 

'°See, for example, the panel report on "Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes", adopted 
on 7 November 1990, BISD 37S/200. 

"See para. 4.32 of the Descriptive Part. 

'^DS31/R, report dated 11 October 1994. 

'^Seethe 1992 MalUBesierages report, paras. 5.25 - 5.26. 
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sentence, that conditions likeness on the criterion whether a domestic legislation operates so as 
to afford protection to domestic production, is inconsistent with the wording of Article 111:2, 
first sentence. The Panel recalled its conclusions reached in this respect in paragraphs 6.16 and 
6.17. For this reason, tiie Panel decided not to foUow the interpretation of the term "like 
product" as it appears in Article 111:2, first sentence, advanced by the 1992 Malt Beverages 
report in so far as it incorporates the aim-and-effect test. 

6.19 The Panel, having decided not to apply the aim-and-effect test proceeded to develop the 
legal test that it would apply in this case in order to determine whether Japan had acted 
inconsistently with its obligations under Article III. More specifically, in the view of the Panel, 
the wording of Article m:2, first sentence, requires it to make three determinations: (i) whether 
the products concemed are like, (ii) whether the contested measure is an "internal tax" or "other 
internal charge" (not an issue in this case) and (iii) if so, whether the tax imposed on foreign 
products is in excess of the tax imposed on like domestic products. If these three 
determinations are in the affirmative, such a tax would result in the WTO Member imposing it 
being in violation of the obligation contained in Article 111:2, first sentence. Moreover, in the 
Panel's view, the only relevant contextual elements supported this interpretation. The Panel 
recalled in this respect its conclusions reached in paragraph 6.12 conceming the limited 
relevance of Article m:l to the interpretation of Article ni:2. The Panel further recalled that 
past GATT panels had followed this approach.'"* Thus, the Panel decided to proceed on the 
basis outlined in this paragraph. 



'■*See for example, the panel report on "United States - Taxes on Petroleum and Certain Imported Substances", adopted on 17 
June 1987, BISD 34S/136; the 1987 Panel Report; see also the panel report on "United States - Standards for Reformulated and 
Conventional Gasoline", WT/DS2/R, adopted on 20 May 1996. 
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b) Like Products 

6.20 The Panel noted that the tenn 'like product" appears in various GATT provisions. The 
Panel further noted that it did not necessarily follow that the term had to be interpreted in a 
uniform way. In this respect, the Panel noted the discrepancy between Article m.:2, on the one 
hand, and Article in:4 on the other: while the former referred to Article IH:! and to like, as 
well as to directly competitive or substitutable products (see also Article XIX of GATT), the 
latter referred only to like products. If the coverage^^ of Article 111:2 is identical to that of 
Article in:4, a different interpretation of the term "like product" would be called for in the two 
paragraphs. Otherwise, if the term "like product" were to be interpreted in an identical way in 
botii instances, the scope of the two paragraphs would be different. This is precisely why, in 
the Panel's view, its conclusions reached in this dispute are relevant only for the interpretation 
of the term "like product" as it appears in Article ni:2. 



'^By the term "coverage", the Panel means whether Article 10:4 regulates the treatment of both categories of products 
mentioned in Article m:2, namely both "like" and "directly competitive or substitutable" products. 
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6.21 The Panel noted that previous panel and working party reports had^unanimously agreed 
that the term 'like product" should be interpreted on a case-by-case basis.^ The Panel further 
noted that previous panels had not established a particular test that had to be strictly followed in 
order to define likeness. Previous panels had used different criteria in order to estabhsh 
likeness, such as the product's properties, nature and quality, and its end-uses; consumers' tastes 
and habits, which change from country to country; and the product's classification in tariff 
nomenclatures.^^ In the Panel's view, "hke products" need not be identical in aU respects. 
However, in the Panel's view, the term "like product" should be construed narrowly in the case 
of Article 111:2, first sentence. This approach is dictated, m the Panel's view, by two 
independent reasons: (i) because Article 111:2 distinguishes between Hke and directly 
competitive or substitutable products, the latter obviously being a much larger category of 
products than the former; and (ii) because of the Panel's conclusions reached with respect to the 
relationship between Articles m and n. As to the first point, the distinction between "like" and 
"directly competitive or substitutable products" is discussed in paragraph 6.22. As to the 
second point, as previous panels had noted, one of the main objectives of Article 111:2 is to 
ensure that WTO Members do not frustrate the effect of tariff concessions granted under Article 
n through internal taxes and other internal charges, it follows that a parallelism should be 
drawn in this case between the definition of products for purposes of Article n tariff 
concessions and the term "like product" as it appears in Article 111:2. This is so in the Panel's 
view, because with respect to two products subject to the same tariff binding and therefore to 
the same maximum border tax, there is no justification, outside of those mentioned in GATT 
rules, to tax them in a differentiated way through internal taxation. This does not mean that the 
determination of whether products are "like" should be based exclusively on the definition of 
products for tariff bindings, but in the Panel's view, especially where it is sufficiently detailed, a 
product's description for this purpose is in this case an important criterion for confirming 
likeness for the purposes of Article in:2. The Panel noted that its proposed interpretation does 
not unduly restrict the possibility offered to WTO Members to challenge internal taxes that 
discriminate against foreign products, since Article 111:2, second sentence, effectively prohibits 
the taxation of "directly competitive or substitutable products" "so as to afford protection to 
domestic production". As explained in the next paragraph, the phrase "directly competitive or 
substitutable products", should be interpreted more broadly than tiie phrase "like products". M 
the Panel's view, its interpretation of Article 111:2, first sentence, is in accordance with the 
requirements of Article 31 VCLT. 



'*See, for example, the Working Party Report on "Border Tax Adjustments", 173464, adopted on 2 December 1970, BISD 
18S/97, p. 102, para. 18 (hereinafter "the 1970 Working Party report"); the panel report on "United States - Taxes on Petroleum 
and Certain Imported Substances", adopted on 17 June 1987, BISD 34S/136, pp.154-155, para. 5.1.1; fte 1987 Panel Report, 
pp.113-1 15, para. 5.5-5.7; the 1992 Malt Beverages report, pp. 276-277, paras. 5.25 - 5.26. 

*'See flie 1970 Working Party report on "Bolder Tax Adjustments", op. cit., at para. 18; the 1987 Panel Report at para. 5.6; 
flie panel report on "United States - Taxes on Petroleum and Certain Imported Substances", op. cit., at para. 5.1.1; flie panel 
report on "EEC - Measures on Animal Feed Proteins", adopted on 14 March 1978, BISD 25S/49, at para. 4.3. 
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6.22 The wording of Article EI and of the Interpretative Note ad Article m make it clear that 
a distinction must be drawn between, on the one hand, like, and, on the other, directly 
competitive or substitutable products. Such an approach is in conformity with the principle of 
"effective treaty interpretation" as laid down in the "general rule of interpretation" of the 
Vienna Convention on the Law of Treaties. The Panel recalled in this respect the conclusions 
of the Appellate Body in its report on "United States - Standards for Reformulated and 
Conventional Gasoline" where it stated that "an interpreter is not free to adopt a reading that 
would result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility." 
In the view of the Panel, like products should be viewed as a subset of directly competitive or 
substitutable products. The wording ("like products" as opposed to "directly competitive or 
substitutable products") confirmed this point, in the sense that all like products are, by 
definition, directly competitive or substitutable products, whereas all directly competitive or 
substitutable products are not necessarily like products. Giving a narrow meaning to "like 
products" is also justified by the inescapability of violation in case of taxation of foreign 
products in excess of like domestic products'^. Moreover, in the Panel's view, the wording 
makes it clear that the appropriate test to define whether two products are "like" or "directly 
competitive or substitutable" is the marketplace. The Panel recalled in this respect the words 
used in the Interpretative Note ad Article III, paragraph 2, namely "where competition exists": 
competition exists by definition in markets. In the view of the Panel, to define a precise cut-off 
point that distinguishes between, on the one hand, like, and on the other, directly competitive or 
substitutable products requires an arbitrary decision. The Panel decided therefore, to consider 
criteria on a case-by-case basis in order to deterafune whether two products are like or directly 
competitive or substitutable. The Panel recalled, in this respect, that previous panels had 
pronounced in favour of a case-by-case approach when defining like or directly competitive or 
substitutable products. In the view of the Panel, descriptions used in the context of tariff 
classifications and bindings whilst by themselves not providing decisive guidance on likeness, 
can be used nevertheless in considering the content of "like products" in the context of Article 
111:2, fii-st sentence. Such an approach is in line with previous panel reports that concluded that 
the purpose of Article HI was to avoid that "the value of the bindings under Article n of the 
Agreement and of the general rules of non-discrimination as between imported and domestic 
products could be easily evaded."'"' Previous panels that dealt with the same issue have used a 
series of criteria in order to define likeness or substitutabiUty.'"^ In the view of the Panel, the 
wording of the term "directly competitive or substitutable" does not suggest at all that physical 
resemblance is required in order to establish whether two products fall under this category. 
This impression, in the Panel's view, was further supported by the words "where competition 
exists" of the Interpretative Note; competition can and does exist among products that do not 
necessarily share the same physical characteristics. In the Panel's view, the decisive criterion in 
order to determine whether two products are directly competitive or substitutable is whether 
they have common end-uses, inter alia, as shown by elasticity of substitution. The wording of 



'^See WT/DS2/AB/R, at p.23. 

"The panel report on "United States - Taxes on Petroleum and Certain Imported Substances", op. cit., at para. 5.1.9 made it 
clear that no de minimis defense can be raised in case of taxation of foreign products in excess of domestic like products. The 

Panel agreed with this statement. 

'°°See footoote 96 and accompanying text. 

'°'See the panel report on "Italian Discrimination Against Imported Agricultural Machinery", adopted on 23 October 1958, 
BISD 78/60 at p.64, para. 15; see also the 1987 Panel Report op. cit. 
'°^See footnote 96 and accompanying text. 
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the term "like products" however, suggests that conunonality of end-uses is a necessary but not 
a sufficient criterion to define likeness. In the view of the Panel, the term "like products" 
suggests that for two products to fall under this category they must share, apart from 
commonality of end-uses, essentially the same physical characteristics. In the Panel's view its 
suggested approach has the merit of being functional, although the definition of likeness might 
appear somewhat "inflexible". Flexibility is required in order to conclude whether two 
products are directly competitive or substitutable. In the Panel's view, the suggested approach 
can guarantee the flexibility required, since it permits one to take into account specific 
characteristics in any single market; consequently, two products could be considered to be 
directly competitive or substitutable in market A, but the same two products would not 
necessarily be considered to be directly competitive or substitutable in market B. The Panel 
proceeded to apply this approach to the products in dispute in the present case. 

6.23 The Panel next turned to an examination of whether the products at issue in this case 
were like products, starting first with vodka and shochu. The Panel noted that vodka and 
shochu shared most physical characteristics. In the Panel's view, except for filtration, there is 
virtual identity in the definition of the two products. The Panel noted that a difference in the 
physical characteristic of alcoholic strength of two products did not preclude a finding of 
likeness especially since alcoholic beverages are often drunk in diluted form. The Panel then 
noted that essentially the same conclusion had been reached in the 1987 Panel Report, which 

"... agreed with the arguments submitted to it by the European Communities, 
Finland and the United States that Japanese shochu (Group A) and vodka could 
be considered as 'like' products in terms of Article 111:2 because they were both 
white/clean spirits, made of similar raw materials, and the end-uses were 
virtually identical". 



'°^Para. 5.7. The same paragraph further reads: "... the Panel found that the traditional Japanese consumer habits with regard 
to shochu provided no reason for not considering vodka to be a 'like' product. ... Even if imported alcohoUc beverages (e.g 
vodka) were not considered to be 'like' to Japanese alcoholic beverages (e.g shochu Group A), the flexibiUty in the use of 
alcohoUc drinks and their common characteristics often offered an alternative choice for consumers leading to a competitive 
relationship. 
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Following its independent consideration of the factors mentioned in the 1987 Panel Report, the 
Panel agreed with this statement. The Panel then recalled its conclusions concerning the 
relationship between Articles n and ni. In this context, it noted that (i) vodka and shochu were 
cvirrenliy classified in the same heading in the Japanese tariffs, (although under the new 
Harmonized System (HS) Classification that entered into force on 1 January 1996 and tihat 
Japan plans to implement, shochu appears under tariff heading 2208.90 and vodka under tariff 
heading 2208.60); and (ii) vodka and shochu were covered by the same Japanese tariff binding 
at the time of its negotiation. Of the products at issue in this case, only shochu and vodka have 
the same tariff apphed to them in the Japanese tariff schedule (see Annex 1). The Panel noted 
that, with respect to vodka, Japan offered no further convincrng evidence that the conclusion 
reached by the 1987 Panel Report was wrong, not even that there had been a change in 
consumers' preferences in this respect. The Panel further noted that Japan's basic argument is 
not that the two products are unlike, in terms of the criteria applied in the 1987 Panel Report, 
but rather that they are unlike because the Japanese tax legislation does not have the aim and 
effect to protect shochu. The Panel noted, however, that it had already rejected the aim-and- 
effect test. Consequently, in light of the conclusion of the 1987 Panel Report and of its 
independent consideration of the issue, the Panel concluded that vodka and shochu are like 
products. In the Panel's view, only vodka could be considered as like product to shochu since, 
apart from commonality of end-uses, it shared with shochu most physical characteristics. 
Definitionally, the only difference is in the media used for filtration. Substantial noticeable 
differences in physical characteristics exist between the rest of the alcoholic beverages at 
dispute and shochu that would disqualify them from being regarded as like products. More 
specifically, the use of additives would disqualify liqueurs, gin and genever; the use of 
ingredients would disqualify rum; lastly, appearance (arising from manufacturing processes) 
would disqualify whisky and brandy. The Panel therefore decided to examine whether the rest 
of alcoholic beverages, other than vodka, at dispute in the present case could qualify as directly 
competitive or substitutable products to shochu. The Panel lastly noted that the 1987 Panel 
Report had also considered these products only under Article 111:2, second sentence. 

c) Taxation in Excess of that Imposed on Like Domestic 
Products 
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6.24 The Panel then proceeded to examine whether vodka is taxed in excess of the tax 
imposed on shochu under the Japanese Liquor Tax Law. The Panel noted that what was 
contested in tihe Japanese legislation was a system of specific taxes imposed on various 
alcoholic drinks. In this respect, it noted that vodka was taxed at 377,230 Yen per kilolitre - for 
an alcoholic strength below 38° - that is 9,927 Yen per degree of alcohol, whereas shochu A 
was taxed at 155,700 Yen per kilolitre - for an alcoholic strength between 25° and 26° - that is 
6,228 Yen per degree of alcohol. The Panel further noted that Article 111:2 does not contain 
any presumption in favour of a specific mode of taxation. Under Article 111:2, first sentence, 
WTO Members are free to choose any system of taxation they deem appropriate provided that 
they do not impose on foreign products taxes in excess of those imposed on like domestic 
products. The phrase "not in excess of those appUed ... to like domestic products" should be 
interpreted to mean at least identical or better tax treatment. The Japanese taxes on vodka and 
shochu are calculated on the basis of and vary according to the alcoholic content of the products 
and, on titiis basis, it is obvious that the taxes imposed on vodka are higher than tiiose imposed 
on shochu. Accordingly, the Panel concluded that the tax imposed on vodka is in excess of the 
tax imposed on shochu. 

6.25 The Panel then addressed the argument put forward by Japan that its legislation, by 
keeping the tax/price ratio "roughly constanf , is trade neutral and consequently no protective 
aim and effect of the legislation can be detected. In this connection, the Panel recalled Japan's 
argument that its aim was to achieve neutrality and horizontal tax equity. The Panel noted 
that it had akeady decided that the existence or non-existence of a protective aim and effect is 
not relevant in an analysis under Article 111:2, first sentence. To the extent tiiat Japan's 
argument is that its Liquor Tax Law does not unpose on foreign products (i.e., vodka) a tax in 
excess of the tax imposed on domestic like products (i.e., shochu), the Panel rejected the 
argument for the following reasons: 

(i) The benchmark in Article 111:2, first sentence, is that intemal taxes on foreign 
products shall not be imposed in excess of those imposed on like domestic products. 
Consequentiy, in the context of Article m:2, fu-st sentence, it is irrelevant whether "roughly" 
the same treatment through, for example, a "roughly constant" tax/price ratio is afforded to 
domestic and foreign like products or whether neutrality and horizontal tax equity is achieved. 



* See para. 2.3 of flie Descriptive Part for a complete description of the Japanese liquor tax rates. 
'See para. 4.132flf. of fee Descriptive Part. 
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(ii) Even if it were to be accepted that a comparison of tax/price ratios of products 
could offset flie fact that vodka was taxed significantly more heavily than shochu on a volume 
and alcoholic content basis, there were significant problems with the methodology for 
calculating tax/price ratios submitted by Japan, such that arguments based on that methodology 
could only be viewed as inconclusive. More particularly, although Japan had argued that the 
comparison of tax/price ratios should be done on a category-by-category basis, its statistics on 
which the tax/price ratios were based excluded domestically produced spirits from the 
calculation of tax/price ratios for spirits and whisky/brandy. Since the prices of the domestic 
spirits and whisky/brandy are much lower than the prices of the imported goods, this exclusion 
has the impact of reducing considerably the tax/price ratios cited by Japan for those products. 
In this connection, the Panel noted that one consequence of the Japanese tax system was to 
make it more difficult for cheaper imported brands of spirits and whisky/brandy to enter the 
Japanese market. Moreover, the Panel further noted that the Japanese statistics were based on 
suggested retail prices and there was evidence in the record^"^ that these products were often 
sold at a discount, at least in Tokyo. To the extent that the prices were unreliable, the resultant 
tax/price ratios would be unreliable as well.*°^ 

(iii) Nowhere in the contested legislation was it mentioned that its purpose was to 
maintain a "roughly constant" tax/price ratio. This was rather an ex post facto rationalization 
by Japan and at any rate, there are no guarantees in the legislation that the tax/price ratio will 
always be maintained "roughly constant". Prices change over time and unless an adjustment 
process is incorporated in the legislation, the tax/price ratio wiU be affected. Japan admitted 
that no adjustment process exists in the legislation and that only ex post facto adjustments can 
occur. The Panel lastly noted that since the modification in 1989 of Japan's Liquor Tax Law 
there has been only one instance of adjustment. 

6.26 The Panel then tumed to the arguments put forward by Japan concerning taxation 
systems in other countries. The Panel noted that its terms of reference were strictly confined to 
the Japanese legislation. The Panel could not, therefore, consider the domestic taxation systems 
of other countries since they lie outside its terms of reference. 

6.27 Consequently, the Panel concluded that, by taxing vodka in excess of shochu, Japan is 
in violation of its obligation under Article 111:2, fkst sentence. 

4. Article 111:2, Second Sentence 

a) Directly Competitive or Substitutable Products 



^See paras. 4.100, 4.142-4, 4.159, 4.160-1 of the Descriptive Part. 
'See paras. 4.100, 4.159, 4.160 and 4.165 of the Descriptive Part. 
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6.28 The Panel then turned to an analysis of the issues arising under Article 111:2, second 
sentence. In the view of the Panel, the wording of Article 111:2, second sentence, requires it to 
make two determinations: (i) whether the products concerned (whisky, brandy, gin, genever, 
rum and liqueurs) are directly competitive or substitutable, and (ii) if so, whether the treatment 
afforded to foreign products is contrary to the principles set forth in paragraph 1 of Article m. 
In the view of the Panel, the complainants have the burden of proof to show first, that the 
products concerned are directly competitive or substitutable and second, that foreign products 
are taxed in such a way so as to afford protection to domestic production. The Panel recalled 
that the term "directly competitive or substitutable product", in accordance with its ordinary 
meaning, should be interpreted more broadly than the term "like product". In this sense the 
Interpretative Note ad Article 111:2, second sentence, speaks about products "where competition 
was involved between..." them. The Panel noted, in this respect, that independently of 
similarities with respect to physical characteristics or classification in tariff nomenclatures, 
greater emphasis should be placed on elasticity of substitution. In this context, factors like 
marketing strategies could also prove to be relevant criteria, since what is at issue is the 
responsiveness of consumers to the various products offered in the market. Such 
responsiveness, the Panel recalled, may vary from country to country,^ but should not be 
influenced or determined by internal taxation. The Panel noted the conclusions m the 1987 
Panel Report,^ ^° that a tax system that discriminates against imports has the consequence of 
creating and even freezing preferences for domestic goods. In the Panel's view, this meant that 
consumer surveys in a coxintry with such a tax system would likely understate the degree of 
potential competitiveness between substitutable products. 



See the 1970 Working Party report, op. cit., at para. 18. 

'"'in this respect, note para. 5.7 of the 1987 Panel Report "since consumer habits are variable in time and space and the aim 
of Article ffl:2 of ensuring neutrahty of internal taxation as regards competition between imported and domestic like products 
rnnlH not he anbie.vejl if Hiffp.re.ntial taxes rrinld he . u s ed to crystallizp , fionsiimffr iTTBfereTices for traditional domestic products, 
the Panel found that the traditional Japanese consumer habits wifli regard to shochu provided no reason for not considering 
vodka to be a like product", (emphasis added). 

"°See the 1987 Panel Report, op. cit., at para. 5.9. 
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6.29 In examining whether the products at issue were directly competitive or substitutable, 
the Panel first noted that the 1987 Panel Report that dealt with this issue concluded that both 
"white" and "brown" spirits were directly competitive or substitutable products to shochu, 
according to Article 111:2, second sentence. The Panel noted in this respect, that the 1987 Panel 
Report had reached its conclusion based essentially on the substitutabihty among the products 
in dispute as a result of "their respective prices, their availabihty through trade and their other 
competitive inter-relationships"." Turning to the evidence in this case, the Panel noted that 
the complainants had submitted a study (the AST study) that concludes that there is a high 
degree of price-elasticity between shochu, on the one hand, and five brown spirits (Scotch 
whisky, Japanese whisky, Japanese brandy, cognac. North American whisky) and thi-ee white 
spirits (gin, vodka and rum), on the other. Japan questioned the relevance of this ASI study 
by noting that consumers were not allowed to choose other than the mentioned eight products 
(for example, they were not allowed to choose, beer, sake or wine) and also argued that if 
choices are too limited even such disparate products as hamburger and ice cream could be 
argued to be directly competitive or substitutable products. In the Panel's view, however, price- 
elasticity between the mentioned products is not altered by the fact that consumers were 
presented with a limited choice. At best, the argument by Japan, if proven, could eventually 
lead to the conclusion that the three products mentioned by Japan have a greater degree of 
price-elasticity with shochu. It would not, however, in the Panel's view, amount to a rejection 
of the existence of a significant directly competitive or substitutable relationship between 
shochu and the examined eight products. 

6.30 The Panel furttier noted that as a result of the 1989 Japanese tax reform, the distinction 
between "premiiam whisky", "first grade whisky" and "second grade whisky" was abolished. 
This tax reform disadvantaged domestically produced whisky, by substantially increasing the 
tax rate on second grade whisky compared to the other alcoholic beverages at issue in the 
present case."^ The market shaie of domestic whisky including second grade fell from 26.7 
per cent in 1988 to 19.6 per cent in 1990. This, according to the Community's evidence, led to a 
rise of both shochu's and foreign produced whisky's market shares in Japan. ^ This proves to 
the Community that there is elasticity of substitution between whisky and shochu. The Panel 
further noted that Canada and the United States provided evidence to the same effect, that is 
showing that elasticity of substitution between whisky and shochu was evident as a result of the 
1989 Japanese tax reform.''^ The Panel took note that in its response, Japan argued that the 
combination of the expansion of shochu consumption and the declining whisky prices rather 
indicated the lack of a competitive relationship between the two commodities. In the Panel's 
view, Japan failed to take account of the fact that shochu and foreign whisky were in fact 
capturing the market share lost by domestically produced whisky. In the Panel's view, the fact 
that foreign produced whisky and shochu were competing for the same market is evidence tiiat 
there was elasticity of substitution between them. 



"'See the 1987 Panel Report, op. cit., para. 5.7. 
^'^See paras. 4.171ff. of the Descriptive Part. 
''^See para. 4.82 of the Descriptive Part. 

"'^e Panel noted that this rise was short-lived, since as of 1992 the Japanese economy entered into recession and there was 
a shift of demand towards the less expensive categories of liquors. 

"*See paras. 4.73, 4.77-8, 4.90-2, 4.111, 4.113, 4.115, 4.117, 4.171-2, 4.174 of the Descriptive Part. 
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6.31 The Panel noted Japan's argument that there is no elasticity of substitution between 
shochu and the rest of the alcoholic drinks in dispute in this case. If at all, according to Japan, 
the evidence the complainants provided to the Panel shows elasticity of substitution between 
shochu and beer. Japan based its argument on a survey conducted among consumers that 
showed, according to Japan, that in case shochu were not available 6 per cent of the consumers 
would switch to spirits whereas only 4 per cent to whisky; if whisky were not available, 32 per 
cent of the consumers would choose brandy and only 10 per cent would choose shochu. Japan 
submitted this survey to the Panel. The Panel did not accept Japan's argument on the grounds 
that Japan, in conducting this survey, failed to take into account price distortions caused by 
internal taxation. In other words, consumers' choices were sought within the existing price 
regime (which is the subject matter of the current dispute), and not independently of it. 
Moreover, in the Panel's view, the inadequacies of the survey notwithstanding, in case of non- 
availability of shochu, 10 per cent of the consumers would switch to spirits and whisky. This, 
in the Panel's view, was proof of significant elasticity of substitution between shochu, on the 
one hand, and whisky and spirits, on the other. The Panel noted that Japan further provided an 
econometric study in which no elasticity of substimtion could be foiind between shochu, on the 
one hand, and spirits or whisky, on the other. This study attempted to evaluate the extent to 
which the relevant products are directly competitive. In considering the study, the Panel took 
account of the views of the parties and of general econometric principles. The Panel noted that 
the extent to which two products are competitive in economics is measured by the 
responsiveness of the demand for one product to the change in the demand for the other product 
(cross-price elasticity of demand). The more sensitive demand for one product is to changes in 
the price of the other product, all other things being equal, the more directly competitive they 
are. This is related to the substitutability of one product for another (elasticity of substitution). 
Under national antitrust and trade law regimes, the extent to which products directly compete is 
measured by the elasticity of substitution. Formal statistical methods are employed to measure, 
with a reasonable degree of certainty, the magnitude and direction of variables, based on actual 
observations. The greater the number of observations, the greater the degree of certainty. In 
the case of product demand and product substitutability (i.e., the direct competitiveness of 
products), the relevant information includes prices, quantities, and incomes. Ideally, one would 
like to test for the relationship between the price of one product and the demand for another, all 
other things being equal Under these conditions, relatively simple statistical methods can be 
employed. This is the approach taken in the Japanese econometric study. However, all other 
things are not equal. When working with a set of (potentially) substitutable products, it is 
necessary to recognize that underlying trends in the data may affect the apparent relationship 
between the variables examined (serial and autocorrelation). In addition, the variables may in 
actuality be closely related. For example, outside factors (i.e., those not measured directly) may 
affect the markets that are examined jointly (multicolUnearity). Moreover, changes in income 
may affect demand in all of the product markets studied, and this effect may vary 
systematically across the markets. In statistical studies of related markets involving time series 
data (as in the present study), one could normally expect to encounter all of these problems. 
Relatively standard methods can be employed to control for serial and autocorrelation and 
multicollinearity. Failure to account for these effects can render flie results of simple statistical 
analysis meaningless. According to the complainants, this is the case of the study submitted by 
Japan. The Panel accepted the validity of these criticisms and noted that Japan had not 



"^See paras. 4.83ff. of the Desotiptive Part. 
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succeeded in rebutting the criticism advanced by complainants and thus Japan's study did not 
refute the evidence of substitutability submitted by complainants. 

6.32 The Panel then concluded that in deciding whether shochu and the other products in 
dispute were directly competitive or substitutable products, it noted that the products concerned 
were all distilled spirits and it would give particular emphasis to the following factors: the 
findings of the 1987 Panel Report; the studies put forward by the complainants (the ASI study) 
that contained persuasive evidence that there is significant elasticity of substitution among the 
products in dispute; the survey submitted by Japan that, notwithstanding the fact that it failed to 
take into account price distortions caused by internal taxation, still shows elasticity of 
substitution among the products in dispute; and, lastly, the evidence submitted by complainants 
concerning the 1989 Japanese tax reform which showed that whisky and shochu are essentially 
competing for the same market. In the view of the Panel, the conclusions of the 1987 Panel 
Report, buttressed by any of the other three factors, were sufficient for the Panel to conclude 
that shochu and the other products subject to dispute are directly competitive or substitutable 
according to Article 111:2, second sentence. 

b) " ... So as to Afford Protection" 

6.33 The Panel turned to the question whether Japan was violating its obligations under 
Article m:2, second sentence. In this respect, the Panel recaUed the Interpretative Note ad 
Article 111:2 that states: 

"A tax conforming to the requirements of the fu-st sentence of paragraph 2 
would be considered to be inconsistent wifli the provisions of the second 
sentence only in cases where competition was involved between, on the one 
hand, the taxed product and, on the other hand, a directly competitive or 
substitutable product which was not similarly taxed". 
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In the Panel's view, the Interpretative Note ad Article 111:2 explains how a national measure 
operates "so as to afford protection to domestic production" and thus runs counter to the 
principles set forth in Article 111:1. In other words, if directly competitive or substitutable 
products are not "similarly taxed", and if it were found that the tax favours domestic products, 
then protection would be afforded to such products, and Article 111:2, second sentence, is 
violated. Although the 1987 Panel Report did not focus on the Interpretative Note, its 
conclusions on the issue of "so as to afford protection" was essentially the same, as it concluded 
that the higher (i.e., dissimilar) Japanese taxes on imported alcoholic beverages and the 
existence of substitutabiUty were "sufficient evidence of fiscal distortions of the competitive 
relationship between imported distilled liquors and domestic shochu affording protection to 
domestic producers of shochu"."^ The Panel agrees with this conclusion. In this connection, 
the Panel noted that for it to conclude that dissimilar taxation afforded protection, it would be 
sufficient for it to find that the dissimilarity in taxation is not de minimis. In the Panel's 
view, it is appropriate to conclude, as have other GATT panels including the 1987 panel, that it 
is not necessary to show an adverse effect on the level of imports, as Article HI generally is 
aimed at providing imports with "effective equality of opportunities" in "conditions of 
competition".'^' In line with these interpretations of Article HI, the Panel concluded that it is 
not necessary for complainants to establish the purpose or aim of tax legislation in order for the 
Panel to conclude that dissimilar taxation affords protection to domestic production. In the 
Panel's view, the Interpretative Note interpreted in this respect the term "so as to afford 
protection" which appears in Article IE: 1. The Panel took the view that "similarly taxed" is the 
appropriate benchmark in order to determine whether a violation of Article 111:2, second 
sentence, has occurred as opposed to "in excess of that constitutes the appropriate benchmark 
to determine whether a violation of Article 111:2, first sentence, has occurred. In the Panel's 
view, the following indicators, inter alia, are relevant in deterinining whether the products in 
dispute are similarly taxed in this case: tax per litre of product, tax per degree of alcohol, ad 
valorem taxation, and the tax/price ratio. 

a) With respect to taxation per kilolitre of product the Panel noted that the amounts 



Shochu A (25°) ¥ 155,700 

Shochu B (25°) ¥102,100 

Whisky (40°) ¥982,300 

Brandy (40°) ¥982,300 

Spirits (38°) ¥ 377,230 (gin, rum, vodka) 

Liqueurs (40°) ¥328,760 

The Panel concluded that the amounts of tax are not similar and that the differences are not de 
minimis. 



'" See the 1987 Panel Report, op. cit., para. 5.11. 

"^The Panel decided that it did not have to further define "de minimis", because in this case the differences in taxation were 

significant. 

"®See the panel report on "United States - Taxes on Petroleum and Certain Imported Substances", op. dt., para. 5,1.9; see 
also the panel report on "Italian Discrimination Against Imported Agricultural Machinery", op. cit., para. 12. 

'^°See para. 2.3 of the Descriptive Part. 
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b) With respect to taxation per degree of alcohol the Panel noted that the amounts were: 



The Panel concluded that the amounts of tax are not similar and that the differences are not de 
minimis. Since the Japanese taxes at issue were calculated on the basis of the alcohol content of 
the various products, the Panel considered this dissimilarity to be particularly dispositive for its 
analysis under Article 111:2, second sentence. 

c) The Panel noted that Japan's Liquor Tax Law does not provide for ad valorem taxation 
and this criterion is, consequently, irrelevant in this case. 

d) With respect to the tax/price ratio, the Panel noted that the statistics submitted by Japan 
show that significant differences exist between shochu and the other directly competitive or 
substitutable products and also noted that there are significantly different tax/price ratios within 
the same product categories. Moreover, there were significant problems with the methodology 
for calculating tax/price ratios subniitted by Japan, such that arguments based on that 
methodology could only be viewed as inconclusive. More particularly, although Japan had 
argued that the comparison of tax/price ratios should be done on a category-by-category basis, 
its statistics on which the tax/price ratios were based excluded domestically produced spirits 
and whisky/brandy from the calculation of tax/price ratios for spirits and whisky/brandy. Since 
the prices of the domestic spirits and whisky/brandy are much lower than the prices of the 
imported ones, this exclusion has the impact of reducing considerably the tax/prices ratios cited 
by Japan for those products. In this connection, the Panel noted that one consequence of the 
Japanese tax system was to make it more difficult for cheaper imported brands of spirits and 
whisky/brandy to enter the market. Moreover, the Panel noted that the Japanese statistics were 
based on suggested retail prices and there was evidence in the record that these products were 
often sold at a discount, at least in Tokyo. To flie extent that the prices were unreliable, the 
resultant tax/price ratios would be unreliable as well. 

The Panel consequentiy concluded that the products in dispute are not similarly taxed and the 
taxes on shochu are lower than the taxes on the other products subject to dispute, leading the 
Panel to the conclusion that protection is afforded to shochu inconsistentiy with Japan's 
obligations under Article 111:2, second sentence. 



Shochu A (25°) 
Shochu B (25°) 
Whisky (40°) 
Brandy (40°) 
Spirits (38°) 
Liqueurs (40°) 



¥ 6,228 
¥ 4,084 
¥24,558 
¥24,558 
¥ 9,927 
¥ 8,219 



(gin, rum, vodka) 



^Based on calculations upon information included in para. 2.3 of the Descriptive Part. 
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6.34 The Panel then addressed the argument put forward by Japan that the Japanese 
legislation is trade-neutral, and thus guarantees equality of competitive conditions, since it 
maintains a "roughly constant" tax/price ratio and no protective aim or effect of the legislation 
can be detected. In this connection, the Panel recalled the argument by Japan that its aim was to 
achieve horizontal tax equity.^^^ The Panel further recalled in this context that it had aheady 
dismissed the aim-and-effect test put forward by Japan. The Panel noted that to the extent that 
Japan's argument could be considered as an argument that Japan's Liquor Tax Law taxed 
directly competitive or substitutable products similarly, in the Panel's view, the argument 
should be rejected for the following reasons: 

(i) The benchmark in Article 111:2, second sentence, is whether internal taxes 
operate "so as to afford protection to domestic production", a term which has been further 
interpreted in the Interpretative Note ad Article 111:2, paragraph 2, to mean dissimilar taxation 
of domestic and foreign directly competitive or substitutable products. However, in the Panel's 
view, it is not at all clear that maintaining a "roughly constant" tax/price ratio avoids violating 
this requirement. 

(ii) The statistics on the tax/price ratio show that significant differences exist 
between shochu and the other directly competitive or substitutable products^^ and that there are 
significantly different tax/price ratios within the same product categories. Therefore, the 
tax/price ratios could not be regarded as being "roughly constant", and horizontal equity could 
not be demonstrated. Moreover, as noted in paragraph 6.33 above, there were signtFicant 
problems with the methodology for calculating tax/price ratios submitted by Japan, such that 
arguments based on that methodology could only be viewed as inconclusive. More particularly, 
although Japan had argued that the comparison of tax/price ratios should be done on a category- 
by-category basis, its statistics on which the tax/price ratios were based excluded domestically 
produced spirits and whisky/brandy from the calculation of tax/price ratios for spirits and 
whisky/brandy. Since the prices of the domestic spirits and whisky/brandy are much lower than 
the prices of the imported ones, this exclusion has the impact of reducing considerably the 
tax/price ratios cited by Japan for those products. In this connection, the Panel noted that one 
consequence of the Japanese tax system was to make it more difficult for cheaper imported 
brands of spirits and whisky/brandy to enter the market. Moreover, the Panel noted that the 
Japanese statistics were based on suggested retail prices and there was evidence in the record 
that these products were often sold at a discount, at least in Tokyo. To the extent that the prices 
were unreliable, the resultant tax/price ratios would be unreliable as well. 

(iii) Finally, the Panel noted that nowhere in the contested legislation was it 
mentioned that its purpose was to maintain a constant tax/price ratio. This is rather an ex post 
facto rationalization by Japan and, at any rate, there are no guarantees in the legislation that the 
tax/price ratio will always be maintained at a constant (or "roughly constant") level. Prices 
change over time and unless an adjustment process is incorporated in the legislation, the 
tax/price ratio will be affected. Japan admitted that no adjustment process exists in the 
legislation and that only ex post facto adjustments can occur. The Panel lastly noted that since 
the modification of Japan's Liquor Tax Law there has been only one instance of adjustment. 



^See para. 4. 1 32ff. of the Desraiptive Part. 

'See paras. 4.100, 4.159, 4.160, 4.161 and 4.165 of the Descriptive Part. 
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Consequently, in the Panel's view, the argument by Japan lhat its legislation by keeping the 
tax/price ratio "roughly constant" is trade neutral and does not operate "so as to afford 
protection to domestic production" should be rejected. 

6.35 The Panel took note, in this context, of the statement by Japan that the 1987 Panel 
Report erred when it concluded that shochu is essentially a Japanese product. The Panel 
accepted the evidence submitted by Japan according to which a shochu-like product is produced 
in various countries outside Japan, including the Republic of Korea, the People's Republic of 
China and Singapore. The Panel noted, however, that Japanese import duties on shochu are set 
at 17.9 per cent. At any rate what is at stake, in the Panel's view, is the market share of the 
domestic shochu market in Japan that was occupied by Japanese-made shochu. The high 
import duties on foreign-produced shochu resulted in a significant share of the Japanese shochu 
market held by Japanese shochu producers. Consequently, in the Panel's view, the combination 
of customs duties and internal taxation in Japan has the following impact: on the one hand, it 
makes it difficult for foreign-produced shochu to penetrate the Japanese market and, on the 
other, it does not guarantee equality of competitive conditions between shochu and the rest of 
"white" and "brown" spirits. Thus, through a combination of high import duties and 
differentiated internal taxes, Japan manages to "isolate" domesticaUy produced shochu from 
foreign competition, be it foreign produced shochu or any other of the mentioned white and 
brown spirits. In the Panel's view, the table in Annex I illustrates this point. 



Vn. CONCLUSIONS 

7.1 In light of the findings above, the Panel reached the following conclusions: 

(i) Shochu and vodka are like products and Japan, by taxing the latter in excess of 
the former, is in violation of its obligation under Article m:2, first sentence, of the General 
Agreement on Tariffs and Trade 1994. 

(ii) Shochu, whisky, brandy, rum, gin, genever, and liqueurs are "directly 
competitive or substitutable products" and Japan, by not taxing them similarly, is in violation of 
its obligation under Article 111:2, second sentence, of the General Agreement on Tariffs and 
Trade 1994. 

7.2 The Panel rf^mmmenHs that the Dispute Settlement Body request Japan to bring the 
Liquor Tax Law into conformity with its obligations under the General Agreement on Tariffs 
and Trade 1994. 
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[57] ABSTRACT 

A method is disclosed of preparing a colorless, clear beer by 
a method including ultrafiltration and the addition of dex- 
trins, bittering agents and a foam enhancer. Methods of 
preparing improved nonalcoholic malt beverages and mak- 
ing natural beer foaming components also are disclosed. 
Further methods are disclosed for making flavored malt 
beverages, including a stable citrus flavored malt beverage. 
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ation of a flavored malt beverage with desired taste charac- 
teristics depends on a number of mgredients and factors. 
These ingredients and factors include but are not limited to 
acids, flavoring agents, carbonation level, alcohol level, 
sugar level, the relative proportion of alcohol and sugar 
levels, and the raw materials which are used (malt and 
fermentable carbohydrates). 

A need also exists for a stable citrus flavored malt 
beverage. Flavored malt beverages typically have a substan- 
The present invention generally relates to brewing. More lO tial amount of sulfur containing amino acids and other labile 
" — components which in the presence of citrus flavoring cause 



FLAVORED MALT BEVERAGES PREPARED 
BY USING ULTRAFILTRATION METHODS 

The application is a continuation-in-part of application 
Ser. No. 08/029,740 filed Mar. 11, 1993 now U.S. Pat No. 
5,439,699. 

FIELD OF THE INVENTION 



particularly, it relates to flavored malt beverages and meth- 
ods of preparing them. 

BACKGROUND OF THE INVENTION ^ 

Conventional beers are usually straw-colored or darker 
colored liquids. Although colorless, clear, malt-based bev- 
erages have been made in the past by the brewing industry, 
those products contained tartaric acid and had other 



off aromas. These oflF aromas have been described by taste 
panels as resembling "rotten fruit" and "wet dog." The off 
aromas are generally more obvious when the flavored malt 
beverage has been stored at elevated temperatures. 

SUMMARY OF THE PRESENT INVENTION 
Another object of the invention is to disclose a method of 



Zbut^s wW^^Sth^les7ti;^"opti;;^^^^^ 20 making a flavored malt beverage wherein the ingredients 
r ./ cooperate to enhance drmkability and to minimize consumer 



for use as a flavored malt beverage base. 

The Goldstein, et al. U.S. Pat. No. 4,440.795 discloses a 
process for the production of a stable, malt beverage which 
comprises subjecting a beer to reverse osmosis using a 
membrane having a molecular weight cutoff (MWCO) of 25 
about 200 to obtain a permeate, which consists of water, 
alcohol, and organics having a molecular weight of less than 
about 200. The permeate obtained does not possess an 
acceptable beer flavor but it is useful as a base to which 
citrus flavoring can be added to obtain a flavored malt 30 
beverage. However, this malt base is too difficult to obtain 
due to extremely low permeation rates. The disclosure of the 
above patent, and of all other patents recited herein, are 
incorporated by reference as if fully set forth herein. 

A second Goldstein, et al. U.S. Pat. No. 4,612,196 dis- 
closes a method of preparing a straw-colored beer of low 
alcoholic content using a reverse osmosis membrane 
wherein a retentate is used having a molecular weight cutoff 
(MWCO) of less than about 100 for organics. This permeate ^ 
is also unacceptable as a beverage base due to the extremely 
slow permeation rate and flat flavor profile. 

Tbsrt is a continued interest in new and different alcohol 
based beverages. This has encouraged the research and 
development of flavored malt beverage products. For 
example, the production of flavored malt beverages and 
other malt beverage products is disclosed in U.S. Pat. Nos. 
2,803,546; 3,332,779; 3,798,331; 3,908,021; 4.021,580; and 
5.294,450. 

U.S. PaL Nos. 2,803.546; 3.332,779; and 4,021,580 dis- 50 
dose beverages which are made from bases which are not 
beers and, therefore, have unacceptable flavor profiles as 
flavored beverages. U.S. Pat. No. 3,798,331 produces abase 
which is not neutral enough to produce an acceptable 
flavored beverage. U.S. Pat. No. 3,908,021 discloses a base 55 
made from green malt which results in too much beer 
character for an acceptable flavor profile in flavored malt 
beverages. U.S. Pat. No. 5,294,450 discloses a flavored malt 
beverage having a flavor profile typical of tartaric acid (a 
lingering, dry, sour effect). 60 

However, a need remains for flavored malt beverages 
which achieve high levels of consumer "overall liking" and 
"drinkability" while avoiding user sensations of fullness 
after consuming moderate amounts of the flavored beverage. 
In general, the consumer acceptability of flavored malt 6S 
beverages is influenced by individual ingredients and the 
interaction between the ingredients. For example, the cre- 



sensations of fliflness. 

It is still further an object to disclose a method of making 
a "stable" citrus flavored malt beverage. 

Another object of the invaition is to disclose flavored 
malt beverages made by the above methods. 

A still fiirther object of the invention is providing flavored 
or unflavored malt beverages which can be used as mixers. 

The method of the present invention for preparing a 
flavored malt beverage comprises removing at least a por- 
tion of the color from a base beer to form a reduced color 
malt base; and combining the reduced color malt base with 
at least one flavoring, a sweetening agent, malic acid, and 
carbon dioxide to thereby produce the flavored malt bever- 
age, wherein the flavored malt beverage contains 2.5 to 2.8% 
v/v CO2, 2.9 to 3.85% w/w alcohol, 12.5 to 22 calories/fluid 
oz., 0.05 to 0.5 g/100 ml maHc acid, 5.4 to 11.6% w/w real 
extract, and less than 500 ppm or no tartaric acid. The 
removing step may be accomplished by subjecting the base 
beer to ultrafiltration at a pressure of 30 psi to 190 psi using 
a membrane having a nominal 300 weight cutoff range or by 
treatment of the base beer with carbon. The sweetening 
agent may be a carbohydrate derived from com. The pre- 
ferred flavorings are at least one of quinine, brandy, logan- 
berry, lemon, apple, or tea flavors. 

Another method of the present invention for preparing a 
citrus flavored malt beverage comprises removing at least a 
portion of the color from a base beer to form a reduced color 
malt base; and combining the reduced color malt base with 
International Flavors and Fragrances lemon flavoring for- 
mula no. 13580157, a sweetening agent, malic acid, and 
carbon dioxide to thereby produce the citrus flavored malt 
beverage having the essential absence of sulfide off-flavors 
if stored at least four months at 75° F., wherein the citrus 
flavored malt beverage contains 2.5 to 2.8% v/v CO2, 3.45 
to 3.85% w/w alcohol, 20 to 22 calories/fluid oz., 0.4 to 0.5 
g/100 ml malic acid, 10 to 11.6% w/w real extract, and less 
than 500 ppm or no tartaric acid. The removing step can be 
accomphshed by treating the base beer with carbon but a 
preferred method is by subjecting the base beer to ultrafll- 
tration at a pressure of 30 psi to 190 psi using a membrane 
having a nominal 300 weight cutoff range. The sweetening 
agent may be any carbohydrate derivative. 

In accordance with the foregoing methods, the resulting 
malt beverage product will comprise the indicated param- 
eters and ingredients. 
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Another aspect of the invention provides a flavored malt 
beverage kit comprising a reduced color malt base in a first 
container, the reduced color malt base having been produced 
by removing at least a portion of the color from a base beer 
and a flavoring in a second container, whereby the flavored : 
malt beverage is formed by mixing the reduced color malt 
base with the flavoring and wherein the flavored malt base 
has less than 500 ppm tartaric acid or no tartaric add. 

It will be apparent to those skilled in the art from the 
description which follows that the stated objects and other I 
advantages can be achieved by practice of the present 
invention. 

BRIEF DESCRIPTION OF THE DRAWING ^ 

FIG. 1 depicts a flow chart of the present invention using 
as a basis 1000 barrels of feed beer. 

DESCRIPTION OF THE PREFERRED 



Referring to FIG. 1, in the preferred method of the present 
invention both a clear beer and a nonalcoholic malt beverage 
(NA) are co-produced. By using the preferred method, for 
example, 1000 barrels of a feed beer (4% alcohol) can be 25 
converted into 2125 barrels of final product (1000 barrels of 
the clear beer and 1125 barrels of nonalcoholic beer). 

For purposes of Dlustration, the prefrared method is 
described starting with 1000 barrels feed beer (4% alcohol, 
35 BU). 100 barrels of the feed beer are carbon treated and 30 
filtered to remove the carbon and obtain a filtrate for use as 
a natural beer foaming component. The remaining 900 
barrels of the feed beer are concentrated 4 fold via ultrafil- 
tration with the prefenred membrane to obtain 675 barrels of 
a 1st permeate (4% alcohol) for preparing the colorless, 35 
water-white, clear beer and 225 barrels of a retentate (4% 
alcohol). In other words, the beer components retained by 
the ultrafiltration membrane have a 4-fold greater concen- 
tration in the retentate than they do in the feed beer by virtue 
of the respective volumes of feed beer to retentate (900 40 
barrels:225 bairels or 4:1). The retentate is diluted to two 
times with diluent water, and the 450 barrels of diluted 
retentate is subjected to ultrafiltration using the same type of 
membrane. The 225 bairels of the 2nd permeate (2% alco- 
hol) are used as described herein to make the clear beer and 45 
the 225 barrels of the retentate (2% alcohol) is used for 
preparing the NA beer. 

To formulate the coloriess, water-white, clear beer the 
following are blended: 

675 barrels of permeate 1 (4% alcohol) ^ 

225 barrels of permeate 2 (2% alcohol) 

100 barrels of the carbon treated feed beer (4% alcohol) 

1% final concentration of intennediate dextrin (Staley 
200) 55 

1% final concentration of high dextrin (GPC MlOO) 

10 ppm final concentration of the light stable hop extract, 
tetrahydroisohumulone (THISQ) 
One product obtained is 1000 barrels of a coloriess, water- 
white, clear beer (3.5 w/w alcohol, 10 BU). To formulate the 
nonalcoholic (NA) malt beverage the following are blended: 

225 barrels retentate (2% alcohol, 40 BU) 

900 barrels diluent water 

4% intermediate dextriji (Staley 200) 65 
The second product obtained is 1125 barrels of a nonalco- 
holic (NA) beer (0.4% w/w alcohol; 14 BU). 



The grand total of the colorless, water-white, clear beer 
and the nonalcoholic (NA) beer is 2125 barrels. 

The feed beer may be a commercial beer or a specially 
brewed pale beer. Several different commercial beers have 
been used as the starting material. For example, an 80-100% 
pale malt beer having a color of about 4° to about 5° SRM 
may be used. However, a 100% pale malt beer having a color 
of about 4° to about 5° or less than 5° SRM is preferred. 

The properties of the ultrafiltration membrane to be used 
in the process of the present invention are important. The 
membrane must permit ethanol to pass therethrough. If the 
membrane pore size is too large (e.g., MWCO 500), the 
permeate, which is used to make the clear beer will be too 
colored and not acceptable. Also, if the membrane is too 
tight, the permeation rate will be intolerably slow and 
important flavor components in the feed beer will be 
retained, resulting in an unpleasant, unbalanced, and unac- 
ceptable permeate. The permeation rate is a function of the 
characteristics of the starting beer and filter membrane. A 
membrane with a nominal 300 molecular weight cut-off 
range and with the same properties as the OSMONICS 
MX07 UF300 polyamide/polysulfone composite membrane 
is preferred. 

It also has been found that the flavor of the permeate and 
the colorless, clear beer and the retentate and the resulting 
nonalcoholic malt beverage are influenced by the flavor of 
the feed beer. The greater the flavor of the feed beer, the 
more flavorful the permeate and retentate. For example, 
permeates made ftom highly hopped feed beers (e.g., 35 BU 
Cascade hops) have proportionately more hop flavor. Simi- 
larly, permeates with greater malt flavor are obtained when 
100% malt was used in place of an adjunct such as syrups. 
The preferred feed beers are 100% pale malt brews which 
give water-white permeates. It is apparent that important 
beer flavor molecules permeate the membrane, and their 
concentration can be increased, decreased, and changed by 
changing die brewing ingredients and levels of ingredients 
and regime. 

An excellent, natural beer foam for the colorless, water- 
white, clear beer can be made using natural beer foaming 
components made by a variety of processes, including cold 
contact of water with ground malt followed by carbon 
treatment to reduce color (5% use level), carbon treatment of 
the preferred ultrafiltration retentate (4% use level), carbon 
treatment of Brewer's yeast extract (2-10% use level), or 
carbon treatmait of the feed beer (6-12% use level). 

The natural beer foaming components made by the cold 
contact with malt process, while imparting excellent foam to 
the beer, requires special equipment and may impart a 
biscuit off-flavor to the final product, therefore it is less 
preferred. The natural beer foaming components made by 
carbon treating the retentate also produces excellent foam 
and adds desirable malty flavor, however the removal of 
carbon from the viscous retentate can be difScult and 
requires special equipment. The preparation of the Brewer's 
yeast extract requires special equipment. Therefore they are 
less preferred. 

The preferred nataral beer foaming components are made 
by the carbon treating of a portion of the feed beer and 
removing the carbon with filtration to obtain a product 
which when added to the permeate at 6-12% w/w imparts 
excellent foam and a malty flavor. Furthermore, removal of 
the carbon firom the feed beer can be accomplished using 
filtration employed in normal brewery operations or any one 
of a variety of filtration devices and is a relatively easy task. 

The carbon for use in the method of making the natural 
beer foaming components of the present invention is pref- 
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erably a food grade activated carbon. An acceptable carbon 
is DARCO KBB made by American Norit Company, Inc., 
1050 Crown Pointe Parkway, Suite 1500, Atlanta, Ga. 
30338. The quantity to be used is preferably about 0.25 to 
about 1.0% by weight or about 0.67 lbs. to about 2.68 lbs. 5 
per barrel of feed beer which is calculated as follows: 0.25% 
is 2.5 g/Lx3.785 L/gallonx31.5 gallons^arrelx0.0022 lb/g= 
0.672 Ibs/bairel. The carbon is kept in the feed beer for a 
period long enough to absorb color bodies and to reduce the 
color to the desired level (e.g. at least about 2 minutes). The 10 
carbon is then removed using any one of a variety of 
filtration devices, such as a Millipore membrane filter (38 L 
scale), which is available from the Millipore Filter Corpo- 
ration of Bedford, Mass. 

The use of diatomatous earth (DE) as a filter aid is to be 15 
avoided because it tends to lemove proteins beneficial to 
foam foimation. Similar foam losses resulted when cellulo- 
sic pads containing DE were used. It also has been foimd in 
making the clear beer, that the use of diatomatous earth (DE) 
as a filter aid in the removal of carbon or as a final polishing 20 
filter prior to packaging results in a dramatic reduction in 
foam, presumably due to protein removal. Therefore, it is 
not recommended. 

Although a cellulose filter aid is preferred at plant scale to 
remove carbon, the Millipore type membrane filters (38 L 2S 
scale) are preferred at lab scale because they can be used 
both to remove the carbon from the foaming component and 
as a final filter for the beer without having any effect on foam 
amount and quality. 

We also have discovered that a more desirable beer-like 30 
body and dryness can be produced in either the clear beer or 
a nonalcoholic malt beverage by increasing the concentra- 
tion of dextrins. A combination of intermediate dextrins (e.g. 
Staley 200 or 225) to provide body and high molecular 
weight dextrins (e.g. GPC's MlOO Maltrin) to provide body 35 
and dryness are used to make the preferred colorless, clear 
beer at levels of about 1% by weight each. The preferred 
dextrins content for the nonalcoholic mall beverage is 
obtained by adding about 1-5% by weight of the interme- 
diate dextrins (Staley 200 or 225). 40 

The bitterness of the colorless, water- white, clear beer and 
the nonalcoholic beer can be important. During the ultrafil- 
tration step of the preferred method of the present invention 
using highly hopped feed beers (20-45 BU), a 30-50% loss 
of bittering units (BUs) occurs, resulting in a less bitter 45 
retentate than expected. Levels of BUs in the permeate are 
typically below the level of meaningful detection (<2 BU). 
Carbon treatment of the feed beer also removes BUs to a 
point below detection resulting in a light stable fraction. 

In making the clear beer a hopping material is added to so 
obtain the desired BU level prior to the final filtration. The 
preferred hopping material is tetrahydroisohumulone 
(THISO) disclosed in U.S. Pat. No. 4,644,084. When it is 
used as the source of bittering, the light stability of the 
colorless, clear beer is not an issue. 55 

A variety of nonalcoholic (NA) beers can be made using 
the retentate from the ultrafiltration of the preferred method. 
The retentate which would normally be a waste stream 
produces nonalcoholic malt beverage which are beer-like 
with little or no wortiness. 60 

In the preferred method of improving the body and 
dryness of a nonalcoholic malt beverage the dextrose and 
intermediate dextrin contents are increased. The result is an 
NA beer which has the desired sweetness, body and dryness 
and which is balanced without any excess bitterness. One 65 
method of accomplishing this is to use glucoamylase (GA) 
at about the same level (e.g. 882 units GA/liter; 1 unit is 1 
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micromole of dextrose liberated per minute at pH 4.3 using 
a 10 DE starch) that the GA is used in making a light beer, 
followed by a residence time of about 4-8 days depending 
on the degree of attenuation desired (4 days, 0.5% dextrose; 
8 days, 1% dextrose), and followed by flash pasteurization. 
The resulting nonalcoholic malt beverage has a rich, creamy, 
well balanced character. Most preferably, glucoamylase is 
added directly to the diluted retentate. 

A second method of improving the body and dryness of a 
nonalcoholic beer is to increase the dextrose and interme- 
diate dextrin content of the nonalcoholic malt beverage by 
simply adding low and intermediate sized dextrins to add 
body, sweetness, and balance. It has been found that the 
addition of 1-5% intermediate dextrins (Staley 200 or 225) 
results in a full bodied, nicely balanced nonalcoholic malt 
beverage. The increase in dextrose and intermediate dextrin 
content by either the use of GA or the addition of interme- 
diate dextrins provides a method for making a wide range of 
nonalcoholic malt beverages of improved properties. 

The practice of the invention is fiirther illustrated by the 
examples. 

EXAMPLE 1 
Preparation of Feed Beer 

A wort (12.5° Plato) was prepared from the following 
ingredients: 



Pale Malt, lbs. 21,100 

Foundation Water, bbl. 180 

Sponge Water, bbl 94 

Chase Water, bbl 2 

CaSO, lbs. 30 

CaCk, lbs. 26 



The ingredients were mashed at 115° F. for 20 minutes, the 
temperature raised to 156° F. and held for 30 minutes and 
raised to 170° F. and held for 5 minutes. The mixture was 
transferred to a lauter tun and boiled for 60 minutes. It was 
kettle hopped with 100% Cascade hops (125 lbs.) to 33.5 
BU. It was aerated and pitched at about 10 million cells/cc, 
of Saccharomyces uvarum and fermented at a constant 60° 
F. (15.5° C). The yeast concentration reached a maximum 
of 7.35 grams/liter (dry weight basis). About 190 hours were 
required to complete the fermentation. The feed beer 
obtained had a conventional lager beer taste with the excep- 
tion that it had more hop flavor and aroma and bitterness 
than many typical lager beers. The finished feed beer con- 
tained about 3.65% w/w alcohol (4.67% by volume); had a 
BU level of 33.5, was pale straw-colored (4.5° SRM) and 
had a specific gravity of 1.0102. 

EXAMPLE 2 

Ultrafiltration of Feed Beer 

The feed beer of Example 1 is concentrated by ultrafil- 
tration using an OSMONICS MX07 UF300 membrane at 
120 psi. When only a coloriess, water-white, clear heei is 
desired, the beer can be concentrated up to 10 fold with the 
resulting permeate being the base. When an NA malt bev- 
erage is being co-produced, only a 4 fold concentration is 
preferred so as not to deplete the retentate of important beer 
flavor compoimds. In other words, the beer components 
retained by the ultrafiltration membrane have a 10 fold or a 
4 fold greater concentration in the retentate than they do in 
the feed beer by virtue of the respective volimies of feed beer 
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to retentate (10:1 or 4:1, respectively). The retentate can be 
diluted with diluent water in equal parts to the retentate 
(1:1), subjected to a second ultrafiltration and the second 
permeate added back to the clear beer. As a result no alcohol 
is lost to waste. 5 

EXAMPLE 3 

Preparation of Colorless, Clear Beer 

To a permeate obtained by the ultrafiltration process of 
Example 2 there is added 1% by weight of intermediate 
dextrins and 1% by weight of high dextrins. At plant scale, 
the syrups can be mixed by adding them slowly to the front 
end of a circulation pump in a typical circulation loop. At 
laboratory or pilot scale to facilitate the mixing of the " 
intermediate and high dextrins (Staley 200 and Ml 00 Mal- 
trin) with the permeate, a mixture is prepared (10% Staley 
200 and 10% GPC's MlOO) in a portion of the permeate, and 
dissolved by heating to 120° F. for 30-60 minutes to form 
a concentrate. This concentrate is then added to the permeate 
to a final formulation concentration of 1% Staley 200 and 
1% GPC MlOO. The natural beer foaming component pre- 
pared by carbon treatment of the feed beer (as described in 
Example 5) is added at 10% to impart foam. The formulation 
is completed by adding the hopping material tetrahydroiso- 
humulone (THISO) to a final concentration of 10 ppm. The 
colorless, water-white, clear beer is then final filtered prior 
to packaging using a 0.45 micrometer membrane filter. 

A typical clear beer obtained by the preferred method of 
the invention has the following composition: 



primary beer can be filtered in 8 hours using 375 square feet 
of membrane.) The decolorized natural beer foaming com- 
ponent (color less than 1.0° SRM) is held until required. 



Alcohol, % w/w 
Alcohol, % v/v 
Real Extract, % w/w 
Extcact/Alcobol 
Orig Gravity, Calc. 
App Extract, % w/w 
Specific Giavi^ 
Calories/12 oz 



Nonalcoholic Malt Beverage Retentate 

A 20-40% solution of intOTnediate dextrins (Staley 200) 
is made up in diluent water and dissolved by heating at 120° 
C. for 30-60 minutes, and then added to the diafiltered ' 
retentate (2% alcohol) from Example 2 to a final product 
concentration of 4%. The retentate is further diluted to 0.4% 
w/w alcohol, and the product is final filtered and packaged 
as for a regular nonalcoholic malt beverage. 



EXAMPLE 5 
Preparation of Natural Beer Foaming Component 

A portion of the feed beer of Example 1 is treated with 60 
0.25-1.0% Darco KB-B carbon (pre-slurried with 60° C. 
water) at -1 °-5° C. for a minimum contact time of 2 minutes 
(up to a 12 hour contact time has been found to be accept- 
able). The carbon is then removed by filtration for example 
using a 0.45 micrometer (0.8 um, carbon fines bleed 65 
through) membrane filter (Millipore type HA nitrocellulose). 
(With this filter, 100 barrels of 0.35%-0.5% carbon treated 



Preparation of Natural Beer Foaming Component 
From Malt 

Conventional brewer's malt is ground and mixed with 1 
to 5 parts water to 1 part malt at 1° to 15° C. The resulting 
mash is strained and centrifuged with the sediment being 
discarded, A clear supernatant is diafiltered four times usmg 
an OSMONICS UF 3000 membrane to remove unwanted 
color and flavor. The permeates are discarded. The retentate 
is concentrated, pasteurized for 15 minutes at 65° C. and 
centrifuged to obtain a clear supernatant fluid which can be 
used as a natural beer foaming component The supernatant 
fluid can be further treated vnXh carbon to improve its 
foaming properties. 

EXAMPLE 7 

Preparation of Natural Beer Foaming Component 
From Retentate 

To a retentate obtained from the ultrafiltration process of 
Example 2 there is added 0.5 to 2% Darco KB-B carbon 
(pre-slurred with 60° C. water) at -1° to 85° C. for a 
minimum contact time of 2 minutes up to 1 hour. The carbon 
is removed in the same manner as set forth in Example 5 to 
result in a similar decolorized natural beer foaming compo- 
nent which is held until required. 

EXAMPLES 

Preparation of Natural Beer Foaming Component 
From Brewer's Yeast 

To a permeate obtained from the ultrafiltration process of 
Example 2 there is added a carbon treated Brewer's yeast 
extract. The Brewer's yeast is disrupted by any one of a 
variety of methods, for example, shaking with glass beads or 
disruption using a Gallun homogenizer. The extract is clari- 
fied by centrifugation and the supernatant is treated with 
Darco KB-B carbon in the same amount and manner as set 
forth in Example 7 and the carbon removed from the 
Brewer's yeast extract in the manner set forth in Example 5 
to result in the nataral beer foaming component. 
Preparation of Flavored Malt Beverages 
I "The flavored malt beverages of the present invention are 
produced by first making a base beer using a normal high 
gravity brewing, fermenting, and aging process. The mash- 
ing conditions are typically 20 minutes at 122° R, then 15 
minutes at 145° P., then 15 minutes at 160° E, then 5 
1 minutes at 1 70° F. The kettle boil is typically 60-90 minutes 
at the end of kettle fill. The wort is 14° to 15° Plato and is 
pitched with 25x10^ cells of Saccharomyces uvarwn with a 
temperature ramp from 54° F. to 60° F. Fomentation is 
conducted for 4 to 5 days. Glucoamylase is added to the 
fermentation kettle at 1323 units/liter. The base beer recov- 
ered from the fermenter is then treated for at least partial 
color removal. 

Typically, a 21:79 by wL malt/dextrose ratio is used to 
produce the base beer. However, a higher proportion of malt 
may be used, limited only by residual beer character in the 
reduced color malt base (formed after carbon treatment or 
ultrafiltration of the base beer) interfering with the desired 
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flavor profile of the final product. For example, a 56:44 by 
wt. malt/dextrose ratio has resulted in a flavored malt 
beverage having an acceptable flavor profile. One should 
understand that little or no beer components remain in the 
reduced color malt base (compared to the clear beer perme- 
ate, supra) after carbon treatment or ultrafiltration because 
less malt and hops are used in the brewing process of the 
base beer (compare with clear beer feed beer of Example 1 ). 
The process of making the flavored malt beverages of the 



present invention includes addmg an enzyme capable ot 10 reduced color malt base of the present invention. 



invention because it gives a lingering dry/sour taste to the 
flavored malt beverage. Malic acid is most preferred because 
it gives a smooth, round feel to the flavored malt beverage. 

Other preferred stable citrus flavorings suitable for the 
present invention include IFF lime flavor no. 73566800 and 
IFF citrus/gin flavor no. 19-WS-0431. Another preferred 
stable dtrus flavoring suitable for the present invention is 
Bothwicks flavor no. B-28894. 

Generally speaking, any flavoring can be used in the 
present invention if it is organoleptically compatible with 



converting non-fermentable carbohydrates to fermentable 
carbohydrates. The preferred enzyme is glucoamylase. 

By removing at least a portion of the color from the base 
beer we mean removing a sufficient amount of the malt/hop 



The flavored malt beverages of the present invention meet 
the BATF requirements that the base beer be formulated 
sudi that the dry weight of the malt constitutes at least 25% 
by weight of the total dry weight of all ingredients which 



flavor so as to not interfere with the flavor profile of the final 15 contribute fermentable extract to the base beer and that at 



flavored malt beverage. The color removal may be by any 
number of methods induding exchange resins or cydodex- 
trins. However, carbon filtration and ultrafiltration are pre- 
ferred. 

Using carbon filtration, the preferred dosage of carbon is 
0.1 to 1.0% w/w. The preferred type of carbon is Darco 
KB-B. The optimal amount of carbon depends on the color 
and alcohol content of the base beer. The carbon is removed 
by filtration using any one of several types of filters dis- 
cussed, supra. Using ultrafiltration, the preferred membrane 
is one having the same properties as the OSMONICS MX07 
300 UF polyamide/polysulfone composite membrane. The 
base beer is ultrafiltered at 40° F. to 50° F. at 120 psi and 

concentrated 1 0 to 1 2 fold. e—o r .- 

The flavored malt beverages of the present invention 30 removed from the base beer by carbon filtration to make the 
minimize consumer sensations of fullness, i.e. they are reduced color malt base, followed by adjunct and flavor 
drinkable and refreshing. One method of measuring these addition and normal finishing. 

desired characteristics uses a taste panel to produce a Approximate alcohol content of the neutral malt base is 
Hedonic score. By Hedonic score we mean the consumer's g.o to 7.5% by weight and of the finished flavored product 
overall liking based on all attributes taken together. A given 35 is 3.0 to 3.5% by weight. 
Hedonic score is based on a taste panelist's personal frame Process Water 
of reference. A preferred Hedonic score is above 4.5. A more 
preferred Hedonic score is above 5.5. A most preferred 
Hedonic score is above 6.5. For a discussion of Hedonic 
scoring, see E. Larmond, Methods for Sensory Evaluations 40 
of Food, (1980). 

A stable citrus flavored malt beverage, and method of 
making it, preferably uses International Flavors & Fra- 
grances (IFF) Lemon flavoring formula #13580157. By 



last 7.5 lbs. of dry hops are added to each 100 barrels of base 
beer (1 lb. hop extract equals 1.8 lbs. dry hops). 

The malt base of the present invention can be used as a 
mixer for all manner of liquors like fruit flavored liquors, 
whiskey, gin, tequila, rum, and fruit juices due to its body, 
sweetness, alcohol level, acidity, and neutral flavor profile. 

By real extract, we mean the difference in the weight of 
an evaporated sample and that of the ash from combusting 
the evaporated sample. It measures solids which are metabo- 
; lized by mammals (carbohydrates, proteins, etc.). 

By % CO2 v/v, we mean the difference in liquid sample 
volume after the CO2 is precipitated out as a carbonate. 
Method of Manu^ture 

A base beer is produced using normal high gravity brew- 
ing, fermenting and aging processes. At least partial color is 



Water treated to brewing standards. 
Mash Mixer 
Process water 

Mineral Salts to Brewing Standards (Example 1, supra.). 
Barley malt (see Note 1). 7440 pounds per 800 barrd 
brew at 14.3° Plato. The base product is formulated such that 
the dry weight of the malt constitutes at least 25% by wdght 
the total dry weight of all ingredients which contribute 



stable, we mean the essential absence of sulfide off-flavors 45 fermentable extract to the base product, 
(described by sensory panelists as "wet dog" and "rotten 
fruit") if stored at least 4 months at 75' F. For example, 
storage at 140° C. for 3 days can be used to approximate 8 
to 12 months at room temperature (75° F.). Preferably, the 
citrus flavored malt beverage is stable for at least 6 months 50 
at room temperature. 



EXAMPLE 9 

Definitions 

By flavorings, we mean any fruit, quinine, tea, coffee, 
guarana nut, chocolate, licorice, fruit juice, anise, root beer, 
cola, rum/coke, gin/tonic, margarita, whiskey sour, pina 
colada. Long Island iced tea flavors. Preferred flavorings are 
quinine, brandy, loganberry, tea, apple, and lemon. By 
quinine, we mean the alkaloid extracted from cinchona bark 
and all of its chemical derivatives. However, quinine hydro- 
chloride and quinine sulfate are preferred. 

Malic add is most preferred but other food grade adds 
(such as sucdnic, citric, phosphoric) may give acceptable 
flavor profiles. Less than 500 ppm tartaric add, and prefer- 
ably no tartaric add, is desired as an additive in the present 



Kettle 
Process Water 

Dextrose (see Note 2). 36,630 pounds per 800 ba 
at 14.3° Plato. 

Yeastex (see Note 3). Added at 40 pounds per 81 
brew. 

Wort Coolmg and Transfer 
Process Water 



55 Yeast— 25x10* cells/ml Sacchammyces uvarum 



Process Water 
Carbon Dioxide 

Glucoamylase (see Note 4). Added at 12 to 16 liters per 
800 barrel brew. 
Transfer to Aging 

Process Water 

Carbon Dioxide 

Diatomaceous Earth and Cellulose Filter Aids 
Modified Hop Extract (see Note 5). Added at 4.7 pounds 

per 100 barrels of neutral malt base (equivalent to 8.5 

pounds of dry hops). 
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EXAMPLE 10 



Carbon Dioxide 
Carbon Filtration 
Carbon 

Diatomaceous Earth and Cellulose Filter Aids 
Transfer to Package Release 
Diluent (see Note 6) 

Carbon Dioxide for a final 2.5 to 2.8% v/v 

Malic Acid (see Note 7), as manufactured by Haarman & 
Reimer Corp. and supplied by Van Waters and Rogers, is 
added to the finished product to enhance flavor, at the rate of 
0.2 to 0.4 g/100 ml. 

Liquid Com Adjunct (see Note 8), as supplied by A. E. 
Staley Manufacturing, is added to the finished product to 
impart body and sweetness, at 40 to 80 grams per liter. 

The following flavors may be added alone or in combi- 
nation to the neutral malt base: 

Quinine Hydrochloride, CAS No: [130-89-2] (see Note 
9), as manufactured by DSMAndeno and supplied by 

R. W. Greef & Co., Inc. is added to the finished product 14.15° to 14.45° Plato (high gravity brewing) 
to impart bitterness at the rate of 6 to 25 ppm; and/or, B. Tfea Flavored Product 

Natural Flavor Taste of Brandy, Flavor #DY-08505 (see 
Note 10), as manufactured and supplied by Quest 
International, Owings Mills, Md., is added to the fin- 
ished product at 0.02 to 0.06 g/100 ml; and/or, 

Logaribeny Flavor WONF, Flavor #DY-08404 (see Note 
11), as manufactured and supplied by Quest Interna- 
tional, Owings Mills, Md., is added to the finished 
product at 0.04 to 0.12 g/100 ml. 
Notes; 

1. Barley malt as received from suppliers contains 5 to 25 
ppm of SO2 (sulfur dioxide). This residue results from the 
use of sulfur in tlie malting process. Dilution, plus the kettle 
boil, reduces the SO2 to a level less than 1 ppm, if not 



A. Reduced Color Malt Base 

Bill of materials for a 440 barrel brew at 14.30° Plato 
O.G. are: 
4,300 pounds malted barley 
20,145 pounds liquid dextrose 
22 pounds yeastex 

10.6 pounds modified hop extract (equivalent to 49.6 

pounds dry hops) 
7.9 liters Glucoamylase 
Method of Manufaclure 

A base beer is produced using normal high gravity brew- 
ing, fermenting and aging processes. At least a portion of the 
color is removed from the base beer by ultrafiltration at a 
pressure of about 30 psi to about 190 psi using a nominal 300 
molecular weight cutoff range to obtain a neutral malt base 
as a permeate. Approximate alcohol content of the neutral 
malt base is 6.0 to 7.5% by weight. Original Gravity of 



Finished product 

1.000 barrel neutral malt base product 
0.935 barrel water 

6.700 pounds higji fructose com syrup (77%), A. E Staley 
0.522 pounds natural tea essence, Borthwicks #B-28575 
0.392 pounds tea leaves. Southern Tea 
0.365 pounds malic acid, Ashland Chemicals (0.14 g/100 
ml) 

0.076 pounds caramel color, D. D. WUiamson 
0.015 pounds red fruit extract, Quest International 
Approximate alcohol content— 3.6 to 3.8% by weight 
Calculated Original Gravity— 7.35° to 7.93° Plato 



3ntirely. Laboratory tests accurate to 0.5 ppm substantiate 35 C. Stable Lemonade Flavored Product 



the elimination of the SO2 

2. Dextrose, as received from suppliers, contains no 
additives or preservatives, Liquid com adjunct contains only 
residual com material and water. It contains less than 3 ppm 
SO2 as received. 40 

3. Yeastex, a yeast nutrient, is assimilated by the yeast 
during the fermentation process. 

4. Glucoamylase is an enzyme derived from Aspergillus 
niger, a filamentous fimgus. It is used to effect a more 
complete conversion of carbohydrates to fermentable sug- 45 
ars. This, in turn, permits a more complete conversion of 
sugars to alcohol and CO2. After fermentation, the beer is 
processed through a heat exchanger. The heat process 
destroys enzymatic activity. The enzyme preparation con- 
tains no additives or preservatives. 50 

5. Modified hop extract is derived from CO2 hop extract, 
as defined in the Code of Federal Regulations, Tide 21, 
Section 172,560, paragraph b(l). 

6. Diluent is carbonated process water treated to brewing 
standards. 55 

7. Malic Acid is a flavor enhancer used for tartness and 
flavor enhancement. 

8. Liquid Com Adjunct, as received from suppliers, 
contains no additives or preservatives. Liquid com adjunct 
contains only residual com material and water. It contains 60 
less than 3 ppm SO2 as received. 

9. Quinine hydrochloride is, as received, a fine white 
odorless powder used to impart bitterness. 

10. Brandy flavor is a liquid material with the character- 
istic odor and flavor of brandy. 65 

11. Loganberry flavor is a liquid material with the char- 
acteristic odor and flavor of loganberry. 



Finished product 
1.000 barrel neutral malt base product 
0.935 barrel water 

27.85 pounds high fructose com symp, (77%), A. E. 
Staley 

1.169 pounds malic acid, Ashland Chemicals (0.45 g/100 
ml) 

0.522 pounds natural lemon flavor, International Flavors 

& Fragrances (IFF) #13580157, Union Beach, N.J. 
0.444 pounds cloudifier, IFF #73589352 
0.047 grams FDC yellow #6 color, Warner Jenkinson 
0.012 grams FDC blue #1 color, Warner Jenkinson 
0.058 grams FDC red #40 color, Warner Jenkinson 
Approximate alcohol content— 3.6 to 3.8% by weight 
Calculated Original Gravity— -7.35° to 7.93° Hato 
D. Cider/Apple Flavored Product 
Finished product 

I, 000 barrel neutral malt base product 
0.935 barrel water 

I I. 22 pounds high fructose com syrup (77%), A. E. Staley 
8.090 pounds ^ple cider concentrate (70 brix), Tree Top 
0.287 pounds malic acid, Ashland Chemicals (0.13 g/100 

ml) 

0.261 pounds natural apple cider flavor, IFF 
0.074 pounds caramel color, D. D. Williamson 
EXAMPLE 11 

Beer tails may be used to blend vwth flavored syrups 
through a drink dispenser by a mixologist The preferred 



5,618,572 



13 



14 



beer tails are produced in the high gravity brewing of 
Examples 9 and 10, except that the alcohol by wt. may be 
from 6 to 10%. The base beer is preferably ultrafiltered. Beer 
tails are preferably shipped to the point of sale in barrels. 
The beer tails can then be dispensed in an automatic meter- ; 
ing device along with flavored syrups to make, for example, 
gin/tonic, rum/coke, Tom Collins, Margarita flavored malt 
beverages. Beer tails may also be packaged in typical single 
use containers (e.g., bottles, cans) to be mixed with a 
container of flavoring attached to the single use container. 1 

It will be readily apparent to those skilled in the art that 
a number of modifications and changes may be made 
without departing from the spirit and scope of the present 
invention. Therefore, it is intended that the invraition only be 
limited by the claims. ' 

We claim: 

1. A method of preparing a flavored malt beverage. 



subjecting a base beer to ultrafiltration to obtain a reduced 

color malt base as a permeate; and 
combining the reduced color malt base vwth at least one 
flavoring, a sweetening agent, malic acid, and carbon 
dioxide, wherein the flavored malt beverage contains 
2.5 to Z8% v/v COj, 2.9 to 3.5% w/w alcohol, 12.5 to ^ 
13.5 calories/fluid oz., 0.2 to 0.4 g/100 ml malic acid, 
5.4 to 5.8% w/w real extract, and no tartaric acid. 

2. The method of claim 1, wherein the flavoring is 
quinine. ... _ 

3. The method of claim 1, wherein the flavoring is a 3^ flavoring is a mixture ofbrandy flavor and loganberry flavor. 



beverage, and to enhance sensations of a smooth and round 
mouthfeel experienced by said consumers. 

11. The flavored malt beverage produced by the method of 
claim 8, wherein the malic acid and the absence of tartaric 
acid cooperate to minimize sensations of lingering dryness 
and sourness experienced by consumers of the flavored malt 
beverage, and to enhance sensations of a smooth and round 
mouthfeel experienced by said consumers. 

12. A flavored malt beverage product, consisting essen- 
tially of: 

a reduced color malt base produced by ultrafiltering at 

least a portion of the color fiom a base beer; 
at least one flavoring; 
a sweetening agent; 
2.5 to 2.8% v/v CO2; 
2.9 to 3.3% w/w alcohol; 
12.5 to 13.5 calories/fluid oz.; 
0.2 to 0.4 g/100 ml malic add; 
5.4 to 5.8% w/w real extract; and 
no tartaric acid; 

wherein the malic acid and the absence of tartaric acid 
cooperate to minimize sensations of lingering dryness 
and sourness experienced by consumers of the flavored 
malt beverage, and to enhance sensations of a smooth 
and round mouthfeel experienced by said consumers. 
13. The flavored malt beverage of claim 12, wherein the 



mixture of brandy flavor and loganberry flavor. 
4. A method of preparing a flavored malt beverage. 



subjecting a base beer to ultrafiltration to obtain a reduced 
color malt base as a permeate; and 35 

combining the reduced color malt base with at least one 
flavoring, a sweetening agent, malic acid, and carbon 
dioxide, wherein the flavored malt beverage contains 
2.5 to 2.8% v/v CO2, 3.45 to 3.85% w/w alcohol, 15 to 
22 calories/fluid oz., 0.05 to 0.5 g/100 ml maUc arid, 40 
6.0 to 11.6% w/w real extract, and no tartaric acid. 

5. The method of claim 4, wherein the flavoring is tea 
flavoring. 

6. The method of claim 4, wherein the flavoring is apple 
flavor. 45 

7. The method of claim 4, wherein the flavored malt 
beverage contains lemon flavoring, 20-22 calories/fluid oz., 
0.4 to 0.5 g/100 ml malic acid, and 10 to 11.6% w/w real 
extract. 

8. The method of claim 7, wherein the flavored malt 50 
beverage has the essential absence of sulfide off-flavors if 
stored at least four months at 75° F. 

9. The flavored malt beverage produced by the method of 
claim 1, wherein the malic acid and the absence of tartaric 



15. A flavored malt beverage product, consisting essen- 
tially of: 

a reduced color malt base produced by ultrafiltering at 

least a portion of the color ftom a base beer; 
at least one flavoring; 
a sweetening agmt; 
2.5 to 2.8% v/v CO2; 
3.45 to 3.85% w/w alcohol; 
15 to 22 calories/fluid oz.; 
0.05 to 0.5 g/100 ml malic acid; 
6.0 to 11.6% w/w real extract; and 
no tartaric acid; 

wherein the malic acid and the absence of tartaric acid 
cooperate to minimize sensations of lingering dryness 
and sourness experienced by consumers of the flavored 
malt beverage, and to enhance sensations of a smooth 
and round mouflrfeel experienced by said consumers. 

16. The flavored malt beverage product of claim 15, 
wherein the flavoring is tea flavoring. 

17. The flavored malt beverage product of claim 15, 
wherein the flavoring is apple flavor. 

18. The flavored malt beverage product of claim 15, 



acid cooperate to minimize sensations of lingering dryness 55 wherein the beverage contains lemon flavonng 20-22 cdo- 
and sourness experienced by consumers of the flavored malt -'"'^•^'^ " " "'^^^-^ -"^ 10 to 11.69J 
beverage, and to enhance sensations of a smooth and round 
mouthfeel experienced by said consumers. 

10. The flavored malt beverage produced by the method 
of claim 4, wherein the malic acid and the absence of tartaric 
acid cooperate to minimize sensations of lingering dryness 
and sourness experienced by consumers of the flavored malt 



0.4 to 0.5 g/100 ml malic acid, and 10 to 11 .6% 
w/w real extract. 

19. Hie flavored malt beverage product of claim 18, 
wherein the beverage has the essential absence of sulfide 
off-flavors if stored at least four months at 75° F. 



